
Introduction 
 
Welcome to  the fifth edition of the Nexia Real Estate and Infrastructure newsletter 
(previously named “Nexia Real Estate newsletter”). 

In the context of soared pollution levels in the world, wind appears to States’ 
renewable energies strategies as one of the rare unlimited sources of energy 
available. Thanks to massive wind farms harnessing wind energy, the reduction of 
carbon footprints seems feasible. 

As an objective fact, the implementation of the wind power construction appears 
extremely variable between States: when 37.6% of electricity demand is covered by 
wind power in Denmark1 , it represents only 0.5% in Japan 2. If domestic grid access 
restrictions and governments regulation can explain largely such discrepancies, when 
it  comes to the choice of the relevant cross-border structures for turbine suppliers, 
the tax impacts are far from being seamless. 

The interview of Nexia experts from France, India, Poland, Portugal, Tanzania, United 
Kingdom and the United States , will provide you with an efficient flavour of these 
situations. 

This newsletter will also take you to India with an in-depth update of the Real Estate 
regulation and development act. 

If you would like any further information on the topics in this edition, the contributors’ 
details are inserted. 

Delphine Parigi, Nexia Real Estate Business Group Lead. 
E Delphine.parigi@dpz-avocats.com

1 Source : Global Wind Report p.40 – GWEC - 2016
2 Source : Global Wind Report p. 50 – GWEC - 2016
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Today, the wind industry 
continues to improve despite non 
simultaneous cycles between 
emerging markets and mature ones.
 The issue of investment structure in 
wind parks is not in the news, but the 
problem, put simply, is before any 
harmonisation, what does it look like 
for a “Wind Investor” to buy land and 
build turbines worldwide. Because 
much of the discussion concerns 
cross-border tax issues, we thought 
it might make sense to get an insight 
from Nexia tax experts.  

What follows is an interview with :
• Sujata Jaffer, Managing Partner at Nexia SJ Tanzania, 

United Republic of Tanzania. sjaffer@nexiasj.co.tz
• Katarzyna Klimkiewicz-Deplano and Sławomir Patejuk, 

Partners at Advicero, Poland. spatejuk@advicero.eu
• Catarina Breia, Head of Tax at Nexia Santos Carvahlo & 

Associados, Potugal. cbreia@santoscarvsroc.pt
• Krupal Kanakia, Partner at Chaturvedi and Shah, India. 

krupal.k@cas.ind.in
• Delphine Parigi, Tax Partner at DPZ Avocats, France.

delphine.parigi@dpz-avocats.com
• Mark McGarry, Partner at Saffery Champness, United 

Kingdom, mark.mcgarry@saffery.com
• James Loizeaux, Managing Director at 

CliftonLarsonAllen LLP, United States.  
james.loizeaux@claconnect.com

What is the approximative age of the market of wind 
parks in your country? 

France  
The French market on wind parks is relatively recent and 
under maturation. 

India  
The average age of a wind turbine is circa 20-25 years. 
Further, the largest wind park is situated in Kanyakumari, 
Tamil Nadu. It uses wind from the Arabian Sea to produce 
renewable energy with the total capacity of 1,500 MW.

Poland  
The market of wind parks started 17 years ago, but most 
investments were carried out over the last 8 years.

Portugal  
The market on wind parks started circa 30 years ago.

United Republic of Tanzania 
The country’s major source of power is derived via hydro 
electric sources, solar energy and recently identified 
natural gas. Power generation through windmills are on 
recent development through public - private ventures.

United Kingdom 
The first commercial wind farm was built in 1991 at 
Delabole in Cornwall.

United States 
Wind parks started in the early 1980s but became more 
popular in the late 1990s and early 2000s due to certain 
tax incentives. Wind parks are still being built, but interest 
is not as great today due to interest in solar energy.

Wind parks, cross-border 
investments’ structure trends

What is the typical investment structure? 

France  
There are not any typical investment structures, in 
particular for foreign investors. Indeed, it appears that 
the market is led by 10 companies for the construction of 
wind parks.

Considering the investment in French wind parks by non-
French structures, the investment structure performed 
in France in the areas of activities of construction and 
development are either:
• Setting up a French subsidiary for the development 

activity.
• Setting up a French branch for the construction activity.
• Or setting up French companies for all activities. 

Poland  
The investors, as a foreign entity, makes a cash 
contribution to a special purpose vehicle (as a rule 
limited liability company), which builds wind farms. The 
operational activity of SPV includes the production and 
sale of energy (i.e. SPV is an owner of a wind power plant). 
Then, the energy produced by a wind power plant is sold 
on the market.

Recipients are obliged to purchase energy, which 
generates income and profits. These profits are 
distributed to the investor as a dividend and interest on 
loans granted to the SPV. In case of an exit scenario, as 
a rule a share deal is / will be made. One of the main tax 
issues related to the wind farm investment in Poland is 
taxation related to the real estate tax (as a rule the annual 
tax amounts to 2% of the significant part of investment 
value).

Portugal  
The typical investment structure is one wind park for one 
company. 

One company provides technical and management 
services per country to the others, shareholders finance 
most of the investment, and there is one sub-holding per 
country in order to benefit from the group taxation and 
different business cycles of the companies / wind parks.

United Republic of Tanzania
This could be in the form of a branch of foreign company 
or subsidiary (company limited by shares) of a foreign 
holding company. 

United Kingdom 
UK or non-UK corporate structures depending on the 
circumstances. 

United States
Wind energy parks have used both corporate and 
partnership structure with our experience being that the 
partnership structure is more common to pass start-
up losses from accelerated depreciation and credits 
through to investors. A partnership structure would 
also be beneficial for a foreign investor, either individual 
or corporate, since the losses and credits would flow 
through to them from the partnership structure and carry 
over to future years to be claimed on their US income tax 
filings (i.e., individual on Form 1040NR and corporation on 
Form 1120-F). 

http://sjaffer@nexiasj.co.tz
http://spatejuk@advicero.eu
http://cbreia@santoscarvsroc.pt
http://krupal.k@cas.ind.in
http://delphine.parigi@dpz-avocats.com
mailto:mark.mcgarry%40saffery.com?subject=
http://james.loizeaux@claconnect.com


54 Nexia Real Estate and Infrastructure - May 2018: Issue 5Nexia Real Estate and Infrastructure - May 2018: Issue 5

Following initiatives by government of India will also 
give boost to the growth of real estate sector in India
• Smart Cities Project – to build 100 smart cities in India.
• Housing for all by 2022- for economically weaker 

section & Lower Income Group.
• The Government has affirmed its intention of 

constructing 1 crore rural houses by 2019.
• REITs – Opening up of Indian commercial sector for 

retail investor.
• Law to bring more transparency Real Estate (Regulation 

and Development) Act, 2016 - RERA.

Increased activity in the real estate sector will lead to 
additional employment generation.

The real estate (Regulation and development) Act, 
2016 (RERA) was passed by Indian parliament in year 
2016 and the Union Ministry of Housing and Urban 
Poverty Alleviation (India) had given time till May 1, 
2017, to formulate and notify rules for the functioning 
of the regulator.  Untill now all the states of India have 
formulated and notified rules for the functioning of the 
respective state regulator. RERA primarily introduced to 
protect the interests of real estate buyers and to control 
and regulate errant builders by imposing penalties and 
fine for non-compliance.

So let’s understand, what is RERA and what would be its 
possible impact on real estate industry in India

RERA will address issues like delays, price, quality 
of construction, title and other changes. Delays in 
projects are the biggest issue faced by buyers. The 
reasons are many and the impact is huge.  The reasons 
include diversion of funds to other projects, changes 
in regulations by authorities, the environment ministry 
approval, national green tribunal approval etc.  In many 
places, land acquisition becomes an issue.  Errant builders 
often sell projects to investors without the approval 
of plans, unauthorised increase in FAR, bad quality of 
construction, projects stuck in litigation etc.

Important provisions of RERA

It will be the responsibility of each state regulator to 
register real estate projects and real estate agents 
operating in their state under RERA. The details of all 
registered projects will be put up on a website for public 
access.

The promoter of a real estate development firm has to 
maintain a separate escrow account for each of their 
projects. A minimum 70 % of the money received from 
buyers will have to be deposited. This money can only 
be used for the construction of the project and the cost 
borne towards the land.

To provide clarity to buyers, developers will have to keep 
them informed of their other ongoing projects.

RERA requires builders to submit the original approved 
plans for their ongoing projects and the alterations that 
they made later.

If developer wishes to change the sanctioned / approved 
plan, then before doing that the developer needs to 
obtain the written consent from at least 2/3 existing 
buyers of the project.   

They also have to furnish details of the amount collected 
from flat / unit buyers, how the funds received were 
utilised, the timelines for construction, % completion 
of project, project cost estimation,and delivery that will 
need to be certified by an Engineer/Architect/practicing 
Chartered Accountant.

RERA also regulate the quality part of construction 
in projects.  Over the last few years, buyers have 
complained about poor quality of flats. The regulator will 
ensure protection to buyers in this matter for five years 
from the date of possession. If any issue is highlighted by 
buyers in front of the regulator in this period including in 
quality of construction and the provision of services, the 
developer will have to rectify the same matter within 30 
days.

Developers can not advertise, sell, offer, market, invite, 
or book any house, plot, apartment, building, investment 
in projects, without registering it with the regulatory 
authority. Even after registration, all the advertisement 
inviting investment will have to bear the unique RERA 
registration number. The registration no. will be provided 
project-wise.

While registering the project, developers will have to 
furnish details of their financial statements, legal title 
deed, model contract / agreement to sale and supporting 
documents.

If the promoter defaults on providing delivery of unit 
/ flats to the buyers within the agreed deadline, then 
promoter will be required to return the entire money 
invested by the buyers along with the pre-agreed interest 
rate mentioned in the contract based on the model 
contract given by RERA.

If the buyer chooses not to take the money back, the 
builder will have to pay monthly interest on each delay 
month to the buyer untill they get delivery.

After developers register with the regulator, a page will 
be created for the builder/developer on the regulatory 
authority’s website for each of the registered projects 
of the developer. The developer will be given login 
credentials, which it will upload all the information 
regarding the registered projects on the regulator’s 
website. The number, type of apartments, plots and 
projects, their completion status and other required 
details will be updated at a maximum quarterly basis.

To add further security to buyers, RERA mandates that 
developers cannot ask more than 10 % of the property’s 
cost as an advanced payment booking amount before 
actually signing a registered sale agreement.
The regulator will have the power to fine and imprison 
errant builders based on a case by case basis. The 

Real Estate (Regulation and 
development) Act, a protected 
buyer

About Real Estate Industries in India

Over the past two decades the real estate industry in India has rewarded 
the lucrative results to the investor and home buyers.  Considering the past 
trend of real estate’s prices and mentality of majority of Indians to invest 
savings and surplus in real estate, there is huge potential in the real estate 
industry in India in years to come.

Real Estate Contributor to GDP - 2017

Services sector
Computer software & hardware
Telecommunications
Housing & real estate
Construction activities
Power
Automobile industry
Metallurgical industries
Petroleum & natural gas
Chemicals

Share of Construction Activities (Real Estate Industry) in National GDP expected to increase to 13% by 2015.
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imprisonment can go up to a period of three years for a 
project.

Impact of RERA Implementation on Real Estate 
Industry in India

Positive aspects
• Protect the interest of buyers by facilitating more 

timely completion of projects and ensuring greater 
transparency.

• In case of delay in handing over of possession, interest 
and compensation shall be provided to buyers.

• Fast Track Dispute Settlement Mechanism & Increased 
mandatory public disclosures.

• Encourage the flow of FDI funds through permitted 
routes to real estate sector.

Negative aspects
• Initial backlog: Initially, a lot of work is to be done to 

get the existing and new project registered. Details 
such as status of each project executed in last 5 years, 
promoter details, detailed execution plans, etc., needs 
to be prepared.

• Increased Project Cost to ensure the compliance 
of RERA on regular basis, due to various punitive 
provisions and due to increased legal cost consequent 
to increased number of litigation.

• Liquidity will be impacted, as escrow account can be 
utilised only for the project expense to the extent of 
70%.

• Project launch time will increase as before launch 
of project all the statutory compliances need to be 
adhered and RERA registration needs to be obtained.

• Increased Litigation due to ease of access to regulatory 
authorities by buyer.

• Consolidation : Small real estate player will find it 
difficult to comply with stringent requirement of RERA 
and hence would sell off the development right to larger 
player.

Role of practicing Chartered Accountant
A practicing Chartered Accountant has to certify, at least 
on quarterly basis or on each withdrawal from escrow 
accounts, the various details as follows:
• Cost incurred on the project till the date of certificate 

under various heads  
• Cost incurred on acquiring land, development 

rights, etc 
• cost of actual construction (including common 

infrastructure cost)
• on-site expenditures like project admin & engineer 

staff salary, consultant fees, overhead allocates 
(including finance cost)

• payment of various taxes, fees, charges, premium 
etc. paid to statutory authorities.

• amount withdrawn from project escrow account untill 
the date of certificate

• total collection made from buyers untill date of 
certificate

• sold  and Unsold area of the project
• balance amount to collect from buyers of sold 

inventories and estimated amount to be collected from 
unsold inventories

• amount which can be withdrawn from escrow account 
for utilisation for project construction.

Last minute press note for readers
Large Construction Houses (Developers) have challenged 
the constitutional validity of RERA in various courts. 

Recently in the beginning of December 2017, Bombay 
High Court (HC) upon direction from Supreme Court 
heard the cases and up holds constitutional validity of 
RERA.  Developers objected that they were being made 
retrospectively liable for delays and default on schedules 
set in the past. They also sought quashing of certain 
provisions, one which requires builders to deposit 70% 
of funds paid by buyers; another bars the regulator from 
granting more than a year’s extension even for genuine 
reasons and made builders liable to compensate buyers 
even for possession dates agreed in the past.  HC rejected 
all the objection, except one breather to developers.  

Judgement expanded the RERA authority’s powers 
to grant more time in exceptional cases to a builder to 
complete a project. The additional time is meant to be 
granted in compelling circumstances on a case-by-case 
basis.

Conclusion
In short RERA will play a larger roll to protect the interest 
of the buyer of real estates and will make real estate 
industry in India a compliant and much more regulated 
industry. In the long run it will boost the overall growth 
of the real estate industry and consequently the 
employment opportunities in the sector.  

Amit Chaturvedi , Chaturvedi & Shah, India
E amit.c@cas.ind.in

mailto:amit.c%40cas.ind.in?subject=
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Nexia International is a leading worldwide network of 
independent accounting and consulting firms, providing 
a comprehensive portfolio of audit, accountancy, tax and 
advisory services.

Nexia International does not deliver services in its own name 
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to) Nexia International Limited. 

References to Nexia or Nexia International are to Nexia 
International Limited .

Nexia International is a 
leading worldwide network of 
independent accounting and 
consulting firms, providing a
comprehensive portfolio of 
audit, accountancy, tax and 
advisory services.
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please contact

Greg Vosper
Committee Support Manager 
E greg.vosper@nexia.com
T +44 (0)20 7436 1114

For general enquiries
regarding Nexia, contact
us at info@nexia.com
nexia.com


