Global Real Estate
Newsletter

January 2016 | Issue 3

Contents
2

France

4

Germany

10 India
12 Poland
16 Spain
18 Real Estate SIG event
– Rio

Introduction to the Nexia Global Real Estate newsletter
With great pleasure, let me welcome you to the 3rd Edition of the Nexia Global Real Estate
Newsletter. With emerging opportunities, the real estate atmosphere has been transformed
significantly in last few years. Investing in the real estate market has become extremely popular,
offering both a steady cash flow and also sustainable growth in the value of the investments. The
Real Estate Investment Trust concept is being increasingly recognized and accepted worldwide by
global investors as a way to access this high value sector.
In order to cater for the needs of the changing economic scenario in the field of real estate,
Nexia International has crafted the Real Estate Special Interest Group. This group aims to provide
expert knowledge on various aspects associated with global real estate investment. Ever since its
inception in Miami 2012, the group has successfully held numerous meetings and workshops to
update its members about recent changes in Global Real Estate.
Recently, the Group has also been instrumental in hosting a webinar on inbound investments in Real
Estate, covering the diversified markets of the UK, USA & Germany. Achieving another milestone, this
Special Interest Group, for the first time hosted a “Real Estate Breakfast” at the Rio de Janeiro Annual
Conference where industry representatives gave Insights on the Brazilian Real Estate market.
This Newsletter will take you through the emergence of the new REIT regime in Spain which is
expected to play a critical role in the revival of the Spanish Real Estate market, and provide you with
information on the financial reforms in the Indian Real Estate sector by means of REITs. With a new
Investment Code coming into force in Germany, an in-depth analysis of closed-end investment
funds is also covered here as is guidance on the taxation of foreign investment funds in Poland.
And lastly, this bulletin will update you all on the FATCA rules and requirements that might impose
additional challenges for French real estate entities.
Truly this commendable publication will be useful to all those who want to have an insight into the
present situation faced by the global Real Estate industry.
Looking forward for your contributions to upcoming editions of this newsletter.
Contributed by
Krupal Kanakia, Chaturvedi & Shah
E krupal.k@cas.ind.in
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France
The new FATCA challenges for the real estate industry
On 14th November 2013 France signed the Model 1A reciprocal version of the intergovernmental agreement (”IGA”), thus becoming
the 10th country to join the global FATCA network. On 5th August 2015, the French tax authorities (”FTA”) commented on the
afore-mentioned agreement, thus providing instructions to be followed by French financial institutions.
The publication also contains, inter alia, guidelines for real estate entities to comply with the FATCA requirements. However, due to
their broad scope of application, the FATCA rules might impose additional challenges for French real estate entities given the multiple
and diverse investment structures that have become commonplace.

Background
The Foreign Account Tax Compliance Act (“FATCA”), passed
in the U.S. in 2010, requires foreign, (i.e. non-US) financial
institutions (”FFIs”) to disclose offshore accounts belonging to
U.S. taxpayers to the U.S. Internal Revenue Service (“IRS”) as a
means of tackling U.S. tax evasion. Failure by an FFI to comply
with the FATCA requirements shall result in a penalty tax of 30%
being withheld from U.S. source income.
The U.S. Treasury Department has negotiated IGAs regarding
FATCA with more than 50 countries. On 14th November 2013
France signed the Model 1A IGA regarding FATCA with the U.S..
The afore-said IGA subjects, save for some limited exceptions,
all French financial institutions to the FATCA reporting
obligations.

The term ”FFI” applies to entities
established in France as well as to
branches of foreign entities located
therein.
As ”Investment Entities” are within the definition of ”FFIs” for
FATCA purposes (Article 1, g of the IGA), real estate entities
could be caught by the FATCA rules. However, no clear guidance
had been given as to what extent French real estate entities are
deemed to be ”Investment Entities” and thus subject to the
FATCA reporting requirements.
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The FTA guidance on the application of FATCA rules
The FTA guidance published on 5th August 2015 (Official Tax
Bulletin of the French General Public Finances Directorate) did,
among other things, shed some light on the application of the
FATCA rules to French real estate investment structures. The
clarification set out circumstances where real estate investment
entities could be subject to the FATCA reporting obligations.
According to the FTA, entities mainly composed of real estate
assets should not be considered to be ”Investment Entities” for
FATCA purposes, unless more than 50% of their gross income is
derived from investment in ”Transferrable Securities”.
As a result, although entities holding directly real estate assets
should fall outside the scope of FATCA, the position is less
straightforward for indirect real estate investments. In fact, an
entity investing in real estate assets via a company that issues
transferrable securities (notably via the French société anonyme
or via an organisme de placement collectif) should qualify as an
investment entity for FATCA purposes and consequently would
be subject to reporting obligations.
Although not specifically stated, it seems however that the
FTA intends to exclude from the scope of FATCA indirect real
estate investments made via entities not issuing ”Transferrable
Securities”as such (e.g. the so-called société civile immobilière or
the French fonds de placement immoblier). In these cases, the real
estate investments should be still deemed as ”direct” and thus
not taken into account for the 50% threshold. Consequently, the
French real estate entities and real estate holding companies
could be potentially subject to the FATCA rules depending on the
form of their investment. Thus determining the applicability of
FATCA is likely to be the first area of concern for the real estate
industry in achieving FATCA compliance. A thorough an in-depth
tax analysis of the real estate structure will be required to ensure
conformity with the FATCA rules.

FATCA obligations and penalties
Should a real estate entity qualify as a FFI for FATCA purposes,
it will have to, among other things, comply with the following
obligations:

• Register on the IRS FATCA 			
registration website
•	Identify any U.S reportable accounts
held by U.S. individuals or entities.
Identification procedures to be
complied with will notably vary
depending on the date on which
the account was opened
•	Disclose to the FTA the identified
U.S. reportable accounts as
well as any payments to any
non-participating FFIs.

In fact, FATCA had an unexpectedly prompt and broad
development in France. Moreover, given the very recent
eagerness of the French government to combat tax evasion
(notably through the regularization of foreign assets and its
strong commitment in BEPS), FATCA compliance might soon
become another major area of concern in France. It is thus a
pressing matter for real estate companies operating in France to
comply with the FATCA requirements without delay in order to
anticipate the predictable increase in tax penalties in the
near future.
Contributed by
Delphine Parigi, DPZ – Novances, France
E delphine.parigi@dpz-avocats.com

Failure to fulfil the reporting obligations might result in the
application of several penalties amounting to EUR 150 per
declaration and to EUR 200 per incorrect or omitted information
(Art. 1729 B and 1736 of the French Tax Code). Although
these penalties might seem low when compared to the cost of
implementing the FATCA process within the real estate industry,
it is important for risk management purposes to anticipate
the expected expansion of FATCA hand-in-hand with the
development of the OECD Common Reporting Standard (CRS),
both of which are likely to take place in France before long.
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Germany
Closed-End Investment Funds
– The German Perspective
Introduction
The importance of real estate as an investment alternative
could be hardly questioned. All over the global investment
marketplace real estate is considered to be a stable and secure
investment opportunity. This also applies with respect to the
German investment market. Along with constant cash-flows
in the short-term and often a substantial appreciation in the
long-term, real estate investments also offer various financing
and tax advantages. However, real estate investments could be
challenging to manage. The complexity of such undertakings
requires an expert knowledge in various fields ranging from tax
and legal to industry know-how.
Because of the high volume of capital required in order to
efficiently invest in real estate assets, such investments are
often conducted as collective investment undertakings i.e.
investment funds. The new German Capital Investment Code
(GCIC) creates new challenges for the real estate investment
market. It aims at providing a uniform regulation of all types of
collective investment undertakings. Typical legal forms for fund
investments in real estate assets in Germany are the GmbH
& Co. KG (a form of limited partnership) and the GmbH (a form
of private limited company) or a combination of both. Such
investment structures, which were broadly unregulated under
the regime of the old investment law, could now be subject to
the new regulation.
Falling under the scope of the GCIC, results in various legal
responsibilities and practical uncertainties. These include,
inter alia, an authorisation through the German supervisory
authorities (BaFin), implementation of specific accounting,
reporting, auditing and valuation rules as well as precise
management and structure standards. The funds that do not
fulfil the new legal requirements have to face administrative
fines up to EUR 100,000. In extreme cases violations against
the requirements of the GCIC can lead to prison sentences.
Even negligent violations can be punished with a fine or a prison
sentence of up to one year. Where the managing company
has not obtained the necessary permissions the supervisory
authority has even the right to close and liquidate the
investment fund.
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Along with the new investment law, important amendments of
the taxation of investment funds were introduced. Generally all
investment structures that are regulated by the GCIC are now
also subject to the regulations of the new German Investment
Tax Act (GITA). Therefore, closed-end investment structures
have to deal for the first time with the specifics of German
investment taxation.

In the following article we look at the main
features which could lead to the inclusion
of a formerly unregulated investment
vehicle in the scope of the GCIC.
We further point out the most important consequences of such
an inclusion and, last but not least, provide an overview on the
regime of the reformed taxation of investment funds.
Background
In the years following the apogee of the financial crisis, the
European Institutions invested a great deal of effort in increasing
financial stability within the European Union (EU). As a result
numerous new rules and regulations governing the investment
industry were introduced. Being a substantial part of the
investment industry, the investment fund sector was also
subject to various legal updates. The Alternative Investment
Fund Managers Directive (AIFMD) is one of the recent outcomes
of the European legislation. The objective of the regulation is to
reduce investors’ uncertainties, primarily generated by diverging
regulative rules in the member states of the EU.
When the Act implementing the AIFMD came into force on July
22, 2013, Germany’s financial community entered a new era.
The Federal Government decided to use the opportunity to
extend regulations to the formerly unregulated field of closedend investment funds. As a result the regulation by the new
GCIC substantially overshoots the requirements of the AIFMD
and aims to provide a uniform legal framework for the activity
of both open-end and closed-end investment structures,
leading to a much greater impact on the German investment
marketplace than was expected.
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The implementation of the AIFMD led to the necessity for a
corresponding modification of German investment taxation.
As a result, the Act on the Adjustment of the German Tax Act
and Other Acts to the AIFM Implementation Act (AIFM Tax
Adjustment Act) came into force on December 24, 2013. The
changes have a significant impact not only on the taxation of
open-end investments but also on closed-end investment
funds, which before the adjustment of the GITA were not
subject to the investment tax regulations but to the general
rules applicable for partnerships and corporations.
Scope of the GCIC
As closed-end investment structures were widely unregulated
under the former investment law, the first question to be
answered is, what the relevant legal criteria are, which lead to
the inclusion of an investment vehicle under the new regulatory
regime. According to Sec. 1 Para. 1 GCIC the scope of the new
regulation covers
•	every investment undertaking,
•	which raises capital
•	from a number of investors,
•	with the purpose to invest that capital in accordance with a
defined investment policy
•	for the benefit of those investors,
•	provided that such an undertaking is not an operative
enterprise outside the financial sector.
Although defined in the GCIC, the criteria are still widely unclear.
Because of the resulting uncertainty, combined with the farreaching consequences of infringements of the GCIC, all parties
involved in the investment process, in particular investors,
investment advisors, investment managers and other market
participants are well advised to familiarize themselves with the
basics of the new system in Germany and to seek professional
advice wherever uncertainties arise. In the following, the criteria
will be further discussed.
Investment undertaking
Investment undertakings, under the terms of the GCIC, are
legally or economically independent, pooled assets. The
legal form of the undertaking is irrelevant for the question of
whether it is an investment undertaking under the GCIC or
not. In order to distinguish an investment undertaking from
portfolio management or managed accounts it is necessary
that the investment is carried out collectively. In an investment
undertaking the investors acquire a proportionate share,
whereas in forms of individual investment they acquire individual
assets which are held on individual accounts.
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As a consequence of the collective investment, investors are
bearing collective risks by acquiring, holding and disposing
specific assets. An investment structure that guarantees an
unconditional claim for repayment of the raised capital is not a
form of collective investment and therefore not within the scope
of the GCIC.

An investment structure that guarantees
an unconditional claim for repayment
of the raised capital is not a form of
collective investment and therefore not
within the scope of the GCIC.
Number of investors
The criterion number of investors is fulfilled, if the articles of
incorporation or the terms and conditions of the investment
undertaking do not limit the possible number of investors to one.
It is not necessary that the actual number of investors exceeds
one, as long as there is the legal possibility that additional
investors can join the investment undertaking. In the case of
the German GmbH & Co. KG it is necessary to have at least two
shareholders so this requirement is fulfilled in every case.
Raising capital
The investment undertaking has to take direct or indirect steps
to collect money from the investors. It is not necessary that
these steps are taken repeatedly. A one time raising of capital at
the start of the investment structure is therefore sufficient to
fulfil this criterion.
The criterion of raising capital is critical in the case of family
offices. According to the reasoning of the AIFMD and Sect.
2 Para. 1 GCIC, family offices which invest the private capital
of their investors without acquiring loan capital should not be
classified as an investment fund. Therefore the process of
collecting capital from family members and investing this capital
in investment structures which had only been founded to invest
private capital is not subsumed under the term raising capital
although neither in the AIFMD nor in the GCIC there is a written
exemption for family offices.

In the case of GmbH & Co. KG structures, where the number
of investors can vary widely, it depends on the circumstances
of the particular case as to whether the capital is raised in the
sense intended by the GCIC. Under certain circumstances it
could be sufficient, if a single shareholder persuades friends etc.
to invest in the company. The details are still unclear. However,
the classical public KG structure providing an investment
opportunity to numerous investors fulfils the criterion raising
capital in any case.
Defined investment policy
The investment undertaking has to follow a defined investment
policy in order to generate a pooled return for the investors
from whom it has been raised. The details of the differentiation
between a defined investment policy and a corporate strategy
are still unclear. In most cases investors not personally
connected with each other won’t invest in a company without
knowing the intended investment strategy. Therefore, this
criterion should be fulfilled in most cases.
Benefit of the investors
The raised capital has to be invested for the benefit of the
investors. Therefore, undertakings which invest the capital for
the benefit of their own ventures are not within the scope of
the GCIC. In individual cases the differentiation may be difficult
because the investment for the benefit of the venture leads in
many cases to an indirect benefit for the investors as well.
No operative venture outside the financial sector
In order to qualify as an investment undertaking under the terms
of the GCIC an investment should not pursue a commercial
or industrial purpose. A commercial or industrial purpose is
generally characterized by a commercial activity, including but
not limited to buying and selling of goods, the performance
of non-financial services, or an industrial activity including the
production of goods and the construction of buildings.
For undertakings in the real estate sector it is important to note
that the operation of a building (a hotel, nursing home etc.), the
project development (conceiving, buying, developing of the
real estate and the following sale of the developed estate), the
facility management, the activity as estate agent, the valuation
of the estate or the advisory concerning the financing during
the purchase or sale of the estate are operative ventures. The
purchase, the renting, the administration and the sale of real
estate are not to be considered as operative ventures.

Summary
As long as an investment undertaking fulfils all of the above
criteria, it has to be classified as an investment fund under the
terms of the GCIC. Especially for closed-end funds which were
widely unregulated, under the regime of the Investment Act
such an inclusion is connected with crucial legal changes which
have to be taken into consideration.
Consequences
Generally the GCIC distinguishes between two main types
of investment funds – UCITs and AIFs. Undertakings for
collective investment in transferable securities (UCITs) are such
investment undertakings that are generally allowed to invest
only in transferable securities, financial derivative instruments
and other money market instruments. Investment funds that
invest in other investment assets are classified as alternative
investment funds (AIFs). A collective investment in real estate
assets falling under the scope of the GCIC will therefore always
be classified as an AIF.
Below, we set out the most important consequences of the
classification of an investment structure as an AIF.
•	Typical for the collective asset pooling is that the gathered
capital and the acquired assets have to be managed by a
central management body. Generally the management of an
investment fund could be carried out either by an external
manager or by the investment fund itself. The Management
of an investment fund requires an authorization by the
supervisory authority. The application for authorization must
contain very specific information. For AIFs the authorization
process includes the proof of the fulfillment of certain capital
requirements, the names of the managers, information
on their reliability and professional competence, the
business plan as well as an outline of the investment policy,
the outsourcing arrangements, and the remuneration of
employees with a certain influence on the risk profile of the
AIF. The general requirements for the authorisation process
are defined in Sec. 22 GCIC.

Global Real Estate – February 2016: Issue 3 | 7

•	The new regulation of closed-end funds results also in
new accounting, reporting and valuation provisions. For
financial reporting, the Investment Code generally refers to
the provisions of the German Commercial Code. However,
there are many exceptions to this principle. In addition to the
accounting requirements that are explicitly specified in the
law, closed-end funds and their managers are also required
to implement the provisions of the Investment Accounting
and Valuation Regulation. Regarding the auditing process,
managers have to comply with the Investment Audit
Reports Regulation. For the valuation of investment assets
there are special requirements depending on the asset type
the fund invests in.
•	Furthermore managers of closed-end investment funds
have to face a whole series of, in some cases, extremely
challenging procedural and organizational obligations. These
are defined in Sec. 26 eqq. GCIC.
•	Another new obligation for managers of closed-end funds
is that they have to appoint a depositary for each of the
managed investment funds. A depositary can be a credit
institution, an investment firm, and, for specific closed-end
investment funds, certified individuals such as notaries,
auditors or lawyers. The general requirements for the
depositary are specified in Sec. 80 eqq. GCIC.
•	The distribution of closed-end investment funds requires
the prior submission of a notification of intent to the
supervisory authority. This notification must contain
information regarding the investment fund, the investment
rules, the offering prospectus, and the depositary. The
distribution requirements are specified in Sec. 293 eqq.
GCIC.
Tax Issues
The scope of the current investment tax law is tightly linked
to the scope of the GCIC. Generally, all domestic or foreign
investment funds that are subject to the GCIC regulations are
also treated as investment funds for tax purposes. Taxation
in this area in Germany is built on the basic idea of limited tax
transparency (or semi-transparency), i.e. investors should be
treated the same way irrespective of whether they invest directly
or through an investment structure. Under the old tax regime it
was relatively easy to assess if an investment structure would be
eligible for taxation as a semi-transparent fund. With the reform
of the GITA at the end of 2013, however, this certainty was
meant to vanish. It is the intention of the German legislator to
link the terms and definitions of the investment tax law to those
of the investment regulation law and at the same time to pursue
the contradictory idea of an autonomous investment tax law.
The questions arising from these contradictions are still widely
unsolved and leads to the current uncertainties regarding the
taxation of investment funds.
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With respect to open-end funds, which were already subject to
the old GITA, there are few changes to the system of taxation.
In principle, aside from some selective changes regarding the
counteracting bond stripping, the allocation of general fund
expenses and the order of profit distribution, the limited tax
transparency tax regime applies. However, in order to
benefit from the semi-transparency approach, an openend fund should, along with the investment tax reporting
requirements (Sec. 5 GITA), also fulfil additional requirements,
which were partially tightened with the reform of the GITA. Sec. 1
para. 1b GITA defines these requirements as follows:
•	regulatory supervision
•	redemption right at least once a year
•	passive asset administration (special rules for real estate
funds)
•	risk diversification
•	investment only in eligible assets
•	20% barrier for investments in corporations (exception for
real estate funds)
•	10% barrier for investments in a single corporation
(exception for real estate funds)
•	30% leverage limit (50% for real estate investment funds)
•	all of the above criteria should be recorded in the
documentation of the fund.
Closed-end investment funds, on the other side, are regulated
by the GITA for the first time. Generally, such funds do not fulfil
the criteria for limited tax transparency.

Depending on the legal form, closedend funds are subject to different tax
regimes.
Partnership-like investment structures (in Germany usually
GmbH & Co. KG) are taxed according to the general rules
applicable for the tax treatment of partnerships. This means,
that the fund will be treated as a fully transparent vehicle for
income tax purposes. However, for German trade tax purposes
such structures could, as long as they realise income from trade
or business, be subject to German trade tax.

If the closed-end fund is organised as a corporation (in Germany
usually GmbH), it will generally be taxed according to the general
tax principles applicable for corporations. However, in the case
of foreign funds the 95% tax exemption for corporate business
investors, under Sec. 8b of the German Corporate Income Tax
Act (GCITA), and the 40% tax exemption for non-corporate
business investors, under Sec. 3 no. 40 of the German Income
Tax Act (ITA), will only be applicable if it could be guaranteed that
an EU/EEA fund does not benefit from a tax exemption in its
home country, or if the fund is not EU/EEA-resident, that it is
subject to corporate income tax of at least 15%.

Due to a transitional period that expires
in 2016, investment funds that qualified
for semi-transparent investment
taxation under the old GITA keep their
status under the new regulation.

Because of the large number of undefined terms and the lack
of court rulings and administrative decisions, the assessment
whether an investment undertaking is subject to the regulations
of the GCIC is extremely difficult. Therefore, the assessment
has to be carried out very carefully in each single case. A
generalising assessment for a multitude of structures is not
advisable.
From a tax perspective, investment funds should also be
treated with caution. The new regulations are highly complex
and require deep knowledge not only of the investment tax
regulations, but also of general tax principles. With respect to
real estate investments, there are many specific tax regulations
that should be considered and analysed in every particular
case. Therefore, real estate investment structures always
require special treatment and expert knowledge.
Contributed by
Henning Gunther-Wind, Ebner Stoz, Germany
E henning.wind@ebnerstolz.de

It is therefore essential to pay close attention to ensure that
after the expiry of the transitional period the investment fund is
not going to be subject to corporate and trade income tax.
The German legislator is currently preparing an amendment to
the GITA in order to reduce the complexity of tax assessments
and to counter certain forms of tax structuring. The draft of
the amendment therefore includes fundamental changes to
the taxation of investment vehicles. Among other changes,
the semi-transparency of funds (in other than partnership-like
structures) for taxation purposes is limited to certain kinds of
Special-AIF. The amendment should come into force on January
1st 2018.
Conclusion
The regulation of the new GCIC leads, especially for closed-end
investments which were broadly unregulated under the regime
of the former investment law, to considerable uncertainties.
On the one hand, fund managers of closed-end investment
structures have to deal with the uncertainty of whether an
investment vehicle is subject to the new legal frame. On the
other hand, they have to be prepared to face the far-reaching
consequences that may result if that uncertainty turns into
reality.
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India
REITs introduced in India – A broad based financial reform
India ‘s Real Estate sector has witnessed robust growth (CAGR
of 11%) in the last 15 years aided by superior economic growth
in the country. The housing sector has been termed as the
“Engine of Growth for the Economy” as it has always had a direct
multiplier effect on income and employment within the country.
Presently, this sector contributes nearly 5% to the Indian GDP
and is the second biggest employer in the country after the
agriculture sector.
Understanding its importance, the Government of India has
introduced many reforms in the past including allowing 100%
Foreign Direct Investment in development projects related to
township housing.
However, notoriously known for the asset bubbles it creates, the
hawk-eye banking regulator in India, the Reserve Bank of India
is always extremely cautious about lending to the real estate
sector and treats it as a really “sensitive” sector.
Further, in the Indian context, the scenario is further complicated
by the number of small regional players, informal sources of
financing, opaque land titles, the high degree of corruption and,
consequently, lacking transparency at all levels.
The sum of all the above factors is that the lending to the real
estate sector is a high risk for the lenders resulting in a high cost
of borrowing for all the parties concerned viz. developer, as well
as consumer. The problems are multiplied in a period of high
interest rates and a slowdown in the economy. In the current
slowdown in the Indian economy, the sector has been left ailing
with excess capacity creation, especially in the commercial real
estate space and has left many developers with ballooning debt.

A further ground of caution for lenders
is the difficultly in claiming repossession
of the property in cases of default due
to the slow and lengthy processes in the
Indian legal system.
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In view of the above position, there has been continuous
clamoring by all parties concerned to introduce a Real Estate
Investment Trust (REIT) structure in India. The first step in the
same was taken by the Securities Exchange Board of India
by issuing draft guidelines in October 2013. However, the
Government of India, in a major boost for the real estate sector,
has proposed tax incentives for these REITs in the 2014 budget.
REITs are already a very popular way of monetizing commercial
real estate. Internationally REITs have been recognized as
an excellent value unlocking tool for real estate developers,
especially in the retail and commercial space, such as, offices,
warehouses, malls, IT Parks, convention centres, etc. As per the
Cushman & Wakefield report, India has over 200 million square
feet of Grade A leased offices which can be easily monetized
through REITs. As per extant regulations, a REIT in India has to be
compulsorily listed on stock exchanges thus providing a much
needed secondary market for real estate investments.

This structure would reduce the pressure
on the banking system while also making
available fresh equity. REITs would attract
long-term finance from foreign and
domestic sources including non-resident
Indians.
The concept broadly works as follows:
•	A developer may either sell his stock or lease them.
Developers often prefer a lease model for commercial
spaces.
•	A Trust is set up which is known as a REIT. The developer
usually sponsors the Trust. A professional manager is
appointed for the REIT.
•	The REIT makes a public issue of its units to various
investors and raises funds.
•	These units are listed on a stock exchange.
•	The REIT acquires the leased assets from developers or
shares in the company (Special Purpose Vehicle) owning
such assets. REITs typically invest in constructed and leasedout properties. Hence, the risk element associated with
real estate investments in under construction properties is
substantially done away with.
•	The REIT earns income in the form of rental income.
• The REIT provides an excellent exit route to the developer.

•	For small investors and institutions, REITs provide an
opportunity to invest in large scale commercial real estate,
which would have otherwise been only possible for High
Net Worth Individuals and wealthy individuals. A compulsory
dividend payout (typically >80% globally and >90% in
India) makes the underlying asset similar to a bond, with
a growth component built-in through price appreciation.
REITs are mandated to provide recurring dividends, and
most REIT legislations globally also put a cap on gearing
(debt-to-asset) ratios, which reduces the risk perception
associated with the asset class. Further, tax concessions
ensure that dividend payouts are healthy and less impacted
by changes in central tax laws. REITs improve transparency
in the real estate markets as information is periodically
disclosed on average rents, occupancy levels, tenant profile,
renewal profile, etc. Availability of such information reduces
information asymmetry, which is typically seen in real estate
market.

Presently, the REIT Regulations of India are well-conceived,
and are certainly anticipated to bring in the globally accepted
practices to the real estate sector of India. It is also anticipated
that REITs will revive the interest of both domestic and global
investors in the Indian real estate industry.
The most obvious benefits obtainable from REITs in India are:
a. Easy and secure investments in the real estate sector
b. Convenient diversification of investments
c. Exit avenues for the cash-starved property developers
d. Better liquidity situation in the real estate industry
e. Increased accountability and reliability in this sector
f. Greater foreign investment in the real estate sector of India.
Contributed by
Apurv Gandhi, Amol Haryan, Chaturvedi & Shah, India
E apurv.g@phd.ind.in, amol.h@cas.ind.in

Typical business structure for REITS

The REIT Regime in India further received a boost when the
Government provided additional tax incentives in the 2015
Budget. Special provisions have been introduced into Domestic
Tax Laws to enable rental income arising to a REIT from real
estate property directly held by it, to benefit from pass-through
status. Accordingly, such income will be exempt in the REIT
and chargeable to tax in the hands of the REIT unit holders on
the distribution. Nevertheless, the REIT would be required to
withhold tax at 10 per cent on the distribution of such income
to the resident unit holders and at applicable rates on the
distribution to the non-resident unit holders. In addition to the
above, at the time of the disposal of the units of the REIT, the
sponsor of the REIT would also be eligible for a concessional
Capital Gains Tax regime.
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Poland
Are foreign investment funds
income-tax exempt in Poland?
Polish investment funds have been enjoying income-tax
exemption already for years now. On the other hand, foreign
funds – even those present in Poland and investing on the Polish
market – are not always in the position to claim that no Polish
income-tax is due on their income.
Investment funds in Poland
The legal framework for Polish investment funds was established
with a dedicated Act, dated May 27, 2004 (further: the Act).
According to the Act, an investment fund is a legal entity whose
only business activity is to gather financial resources through
public offerings or non-public offerings (in ways permitted under
the law) of participation units or investment certificates, and
investing these funds in securities, as defined, money market
instruments and other property rights. Investment funds
organise their activities with particular regard to the interests
of their participants and, in particular, limiting their investment
risk, as specified in the Act. The fund is set up by an Investment
Fund Management Company (in Polish: Towarzystwo Funduszy
Inwestycyjnych, further: TFI), that manages the fund and
represents it in all relations with third parties. The regulations
of the Act set out as well the rules governing the activities of
foreign investment funds (further: FIF) on the Polish market.
The Act classifies FIFs as open investment funds or investment
vehicles (companies), based either in an EU state or in another
foreign state, running a business activity in compliance with
European law, regulating the rules for collective investments in
securities.
Exemption for investment funds
In the year 1998 the Corporate Income Tax Act (further: CIT)
was amended with a new regulation, granting an income-tax
exemption for investments funds. The scope of the entities
included in the exemption has been narrowed, however, to
investment funds whose activities are regulated by the Polish
Investment Funds Act (art. 6 cl. 1 point 10 of the Polish CIT Act).
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As soon as this provision was introduced, doubts arose in
relation to who could benefit from the exemption. It was not
clear how the conditions should be interpreted, whether they
solely referred to Polish funds, or whether they could also be
used by FIFs. Those who thought FIFs were to benefit from the
exemption, disputed that the exemption applied to funds whose
activities were regulated by the Act. When reading the Act, one
can find that it determines the rules applicable to investment
funds based in Poland as well as to FIFs and management
companies running a business activity in the Polish territory.
The Polish administrative courts ruled in several judgements
that the exemption can be applied not only to funds created
according to Polish laws, but also to other FIFs who invest in
Poland in line with the rules indicated by the Act. According
to the courts, complying with the rules indicated in the Act
means that a FIF does act based on the Act and thus fulfils the
condition for income-tax exemption.
Unfortunately, the interpretation mentioned above has not been
repeated in a consistent and unified manner, and in most cases
a FIF could not effectively apply for the income-tax exemption.
Some tax authorities – tax offices or tax chambers – claimed
that FIFs, even if referred to in the Act, were not authorized to
benefit from the exemption indicated in art. 6 clause 1 point
10 of the CIT Act. In the opinion of the tax authorities, the Act
refers in detail to the activity of the FIF in Poland only when it
comes to issuing participation units (which is indicated in art.
253 and following of the Act). It means that whenever a FIF does
not run this type of activity in Poland, it is not the type of fund
envisaged by the Act and, as a consequence, it cannot benefit
from the exemption in corporate income-tax.
As a result, it has been claimed that such an interpretation of
the income-tax exemption leads to discriminatory practices.
The issue concerning the discrimination of FIFs was even
subject to an infringement procedure initiated by the European
Commission against Poland (Case no. 2006/4093) as such legal
status led to unequal treatment of foreign funds investing in
the Polish market. Therefore, a violation of the principle of free
movement of capital between EU Member States and the EEA
was raised (a principle established by Article 63 of the Treaty
of the Functioning of the European Union). Accordingly, the
relevant change to the Polish CIT Act had to be prepared.
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Extension of exemption
As of January 1, 2011, following several judgements from Polish
administrative courts as well as the position of the European
Commission, the Polish CIT law was amended and a new
provision was introduced, indicating explicitly that not only
Polish, but also EU or EEA based foreign investment funds do
not pay income-tax on their Polish revenues.
As presented in the official reasoning to the amendments to the
Polish CIT Act, the alterations were intended to ensure equal
treatment for different forms of investment funds operating
from other EU Member States and the EEA, and which may even
substantially differ in terms of specificity of organizational and
legal forms from the Polish vehicles, as long as they comply with
the objective requirements listed above. A different approach
would therefore nullify the intention of the amendments
introduced.

Although the rules seem to be clear and
unambiguous, in practice the exemption
for FIFs remains a question mark even
after the change of the law. The practice
shows that the Polish tax authorities
are not eager to admit an income-tax
exemption for FIFs.
Is it a fund or not?
In practice, even if the relevant criterion for income-tax
exemption is supported with official documentation, the Polish
tax authorities still deny the right for exemption, in most cases
claiming impossibility to treat a given investment institution as
a vehicle comparable to a Polish investment fund. Very often
they refer to the legal form of the fund. Polish funds have legal
personality. Therefore, in the case where a foreign fund does
not have a specific legal form, but constitutes a pool of assets,
as is the case of e.g. German investment funds, then the Polish
tax authorities tend to refuse its treatment as a fund equal the
Polish fund referred to in the Act. This happens even if the FIF is
subject to unlimited corporate income-tax liabilities in the state
in which it has been set up.
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What about the management company?
Another argument raised by the Polish tax authorities relates
to the ownership of the assets gathered by a FIF. Considering
the legal structure of some FIFs, FIFs cannot buy assets or
shares directly, but from a civil law point of view those assets
are acquired by the management company, which has a legal
personality, being able to act as a party to the acquisition
agreement. Consequently, the management company
becomes the civil owner of the asset or shares. The civil
ownership of management companies has been, in numerous
cases in the past, confirmed by the Polish tax authorities,
with the aim of granting a withholding tax exemption to the
management companies on dividends paid out from their Polish
subsidiaries. At the same time however, the FIF remains the
economic owner of the assets or shares, as the acquisition is in
all cases financed with funds gathered by the FIF, whereas the
management company acts solely as a formal acquirer. As this
construct is not recognised by the Polish tax authorities and is
not comparable to the Polish construct of investment funds,
they tend to base their judgement on the ownership of the
assets by reference to civil law only and deny the FIF the right to
claim that economic ownership should prevail when it comes to
determining the beneficial owner of incomes generated from
Polish investments. As a result, they refuse to admit that the FIF
shall be viewed as a Polish taxpayer in relation to Polish sourced
incomes.
Is the FIF a taxpayer at all?
Another point the Polish tax authorities raise is that the FIF
cannot be considered as an entity authorised to benefit from
the exemption indicated in the Polish CIT Act, because it does
not fall under the definition of an entity subject to Polish incometax. The Polish CIT Act provides for a catalogue of entities being
considered as taxpayers. As the FIF does not fulfil the necessary
criteria for any of the indicated categories of taxpayers, in the
opinion of the Polish tax authorities, it cannot benefit from the
CIT exemption that is available to Polish taxpayers.
What is more, the Polish tax authorities claim that it is the
management company, factually exercising the ownership
right over the Polish assets, that shall be considered the Polish
taxpayer. In particular, the management company, in the view of
tax authorities, acquires assets, disposes of them and manages
them. At the same time, the fact that the management
company charges management or acquisition fees to the FIF
for the above services, is disregarded. As – in the view of the tax
authorities – the management company shall be considered to
be the taxpayer, but does not fulfil the criteria for benefiting from
the income-tax exemption, no exemption is available.

As a result, most proceedings initiated in the matter of
applying the income-tax exemption for the FIFs have been
pending for months or even years. Luckily, at the level of the
administrative courts, some of the above arguments and
standpoints presented by Polish tax authorities are questioned
and challenged. In most cases, the courts request the Polish
tax authorities to analyse the legal construct of the FIF and to
consider both the FIF and its management company as a joint
structure, when deciding about the right to the income-tax
exemption. In addition, they tend to be more open to differences
between the formal structure of Polish and foreign funds. The
courts refrain from underlining the differences and rather tend
to see similarities in the structure of the funds, all this with the
aim of interpreting the Polish law regulations in line with the
European law. As a confirmation of the above approach, recently
(end of September 2015) a number of court rulings have been
issued by the Supreme Administrative Court, all of them positive
for the taxpayers, i.e. FIFs. The most important conclusions
resulting from the judgments are the following:
•	An entity has to meet all of the conditions stipulated in the
Polish CIT Act for foreign investment funds to be exempted.
The Polish legislator on purpose has not defined the term
`institution for collective investments`, so that all entities
from the EU and the EEA, who meet all of conditions
stipulated in the Polish CIT Act, could be covered by the
exemption;
•	It does not matter under what legal form an entity operates;
if an entity is treated as an investment fund in its state of
origin, then an entity shall be exempted from CIT also in
Poland; otherwise, the principle of non-discrimination,
free movement of capital and free movement of
entrepreneurship would be breached.

As a result of the said judgements, the
tax authorities analysing relevant cases
in the first instance are obliged to reinvestigate the cases and issue new
decisions.

Positive judgement
Despite the hostile domestic approach, in April 2014 the
European Court of Justice (further: ECJ) issued a judgement
where the right for income-tax exemption for a fund based in
the US, investing in Poland, was confirmed (C-190/12). The
ECJ concluded that, in accordance with EU Treaties, although
Member States may treat differently taxpayers who are not
in the same situation as regards their place of residence
or investing capital, this cannot form the basis of arbitrary
discrimination or a disguised restriction on the free movement
of capital and payments. Consequently, a Member State may
not exclude from the exemption from tax dividends paid by
companies based in that state to an investment fund located
in a third country and established and acting under the same
rules as those binding elsewhere in the EU, if between the two
countries the commitment for mutual administrative assistance
exists. At the same time, the ECJ stipulated that the Polish court
shall assess whether the mutual assistance mechanism allows
it to verify the information provided by the US investment funds,
in this case, on the conditions of their formation and operation,
in order to determine whether they operate within a framework
that is equivalent to the one binding in the EU.
In conclusion, it should be emphasized that the analysed
judgement – although issued in the case concerning an US
based fund – is beneficial to all non-EU funds investing in Poland.
However, these entities can benefit from non-taxation of
dividends upon the following two conditions: (i) the existence
of a legal basis for the exchange of information arising from
international agreements, and (ii) the operation of the fund
based on regulations equivalent to the ones binding in the EU.
Hopefully this proves to be a breaking point for all other court
proceedings initiated in the last few years by foreign funds in
front of the Polish jurisdiction.
Contributed by
Katarzyna Klimkiewicz-Deplano, Advicero Tax Sp. z o.o., Poland
E kklimkiewicz@advicero.eu
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Spain
Spanish REITS finally arrived
REITs were introduced in the Spanish legal system back in 2009 by creating the SOCIMI (“Sociedades Cotizadas de Inversión en el
Mercado Inmobiliario” or “Listed Corporations for Investment in the Real Estate Market”). Surprisingly, its tax regime was far away
from any other REIT regime in developed countries. i.e. the SOCIMI was taxed at a reduced 19% Corporate Income Tax (CIT) rate
and shareholders were not taxed on profit distributions, whilst a typical feature of REITs was that the vehicle was not taxed but must
distribute a significant part of its profits regularly, so that its dividends were normally taxed in the hands of its investors.
As a consequence of this peculiar tax regime, three years later there were still no SOCIMIs listed on the Spanish Stock Exchange.
This was the reason for why, in 2012, the Spanish Government decided to amend the SOCIMI regime so as to align it with the REIT
regimes of other European countries.

The current REIT regime entered into force in January 1, 2013
and it turned out to be a true REIT regime, with the following
main characteristics:
•	Minimum share capital of the SOCIMI is EUR 5,000,000
(before 2013 it was EUR 15,000,000).
•	The SOCIMI must distribute at least 80% of its profits
annually, as well as 50% of the capital gains, provided that the
remaining 50% is reinvested within a three-year period.
•	SOCIMIs have no limitation on external funding obtained
(before 2013 it was limited to 70% of the assets’ global
amount).
Tax treatment of the SOCIMI
Tax on profits
The SOCIMI is taxed at a CIT rate of 0%, provided that the
shareholders owning at least 5% of the SOCIMI are taxed (either
in Spain or in their home country) on the dividends received at a
minimum rate of 10%.

The SOCIMI may not either carry forward
losses or apply deductions or other
reductions in tax.
Tax on dividend distribution
A special tax at 19% is applied on the gross amount of dividends
distributed to investors who:
•	own at least 5% of the SOCIMI and
•	are subject to direct taxation on the dividends received at a
rate lower than 10 per cent

The special taxation at 19% will not be applicable when dividends
are distributed to non-resident entities who are themselves
REITS that are taxed at least at a 10 per cent rate on dividends
received.
Taxation of SOCIMI sharehoders.
1.	Dividends distributed to Spanish resident individuals and
entities are subject to withholding on account of their
Personal Income Tax liability at a 20 per cent rate.
•	Spanish resident individuals are taxed on dividend
income and on capital gains in the same conditions as
relate to any other passive investment income, at rates
from 20% to 24% in 2015 (19% to 23% from 2016
onwards).
			 Note that direct real estate income obtained by
individuals is taxed at up to 47% in 2015 (45% from
2016 onwards). Consequently a substantial tax saving is
achieved by investing through a REIT.
•	Spanish resident Companies cannot apply the
participation exemption on dividends distributed by the
SOCIMI or capital gains obtained. Consequently, Spanish
resident Companies will be taxed at 28% in 2015 (25%
from 2016).
2.	Non-resident investors (either individuals or Companies)
would be subject to the withholding tax rates on dividends
under the applicable tax treaties and, if Companies qualify
under the EU Parent-Subsidiary Directive, they will benefit
from the dividend withholding tax exemption. This means that
non-residents could be taxed in Spain at between 0% and
20% in 2015 (0% and 19% from 2016 onwards), depending
on their shareholding and on their country of residence.
	Capital gains obtained by non-resident investors (either
individuals or Companies) will be taxable in Spain unless
otherwise established by a Tax Treaty.

16 | Global Real Estate – February 2016: Issue 3

	One of the most interesting features of the SOCIMI regime
is that Spanish subsidiaries wholly owned by foreign REITs
may enjoy the special tax regime described above. The
minimum 10% tax requirement would refer in this case to
the investors in the SOCIMI. Consequently, under some
circumstances, it may be possible for a foreign REIT with
investments in Spain to be taxed at 0%. This could be a
final tax if, for instance, the foreign REIT can identify its
shareholders and none of them own at least 5% of the
foreign REIT.
Finally, the new SOCIMI can be listed in a multilateral negotiation
system like the Spanish “Mercado Alternativo Bursátil” (MAB),
which is less complex and cheaper than being listed on the
regular stock exchange. SOCIMIs can be listed in Spain or in
any other EU country. This flexibility in the listing requirement
makes the regime attractive for family offices and medium-sized
groups with considerable real estate portfolios.

The minimum level of listing
requirements in the MAB, enable entities
to enjoy the SOCIMI tax regime with
only a marginal free float of the shares
(5MM EUR).

The current market capitalization of the SOCIMIs is as follows:
Name 			
Merlin properties
Axia real estate
Entrecampos cuatro
Lar españa real estate
Mercal inmuebles
Promorent socimi
Saint croix holding inmobilier
				
Uro property holdings
Autonomy spain real estate
Corpfin capital prime retail ii
Fidere patrimonio
Obsido			
Trajano iberia socimi
Zaragoza properties
				

Market
Continuo
Continuo
Mab
Continuo
Mab
Mab
Bourse de
Luxembourg
Mab
Mab
Mab
Mab
Mab
Mab
Mab
Total

Capitalization in Eur
1,615,150,000
934,375,000
108,791,000
569,979,000
30,669,000
4,238,000
264,000,000
236,042,000
86,018,000
23,286,000
217,706,000
17,608,000
98,325,000
67,399,000
4,273,586,000

It may be questioned whether SOCIMI’s may be truly described
as collective structures that enable the public to invest in real
estate. In any case, it is undeniable that they are attractive tax
structures that have helped to bring the Spanish real estate
market back to the attention of institutional investors.
Contributed by
Pablo Gómez-Acebo, José Ángel Martínez,
De Andres Y Artinano, Spain
E p.gomez-acebo@daya.es, ja.martinez@daya.es

For foreign funds and investors who were eager in the past to
invest in the distressed (as consequence of the economic crisis)
Spanish real estate currently in the hands of many Spanish banks
and/or the SAREB (the asset management company to which
Spanish financial institutions have contributed a large part of
their contaminated property-related assets), the SOCIMI vehicle
has showed itself to be a successful vehicle.
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Real Estate SIG events
Real Estate breakfast, Rio 2015
– the way forward

This meeting was seen by the Group Members as just a
beginning with many independent events to come in future.

Achieving another milestone, the Real Estate Special Interest
Group meeting at the Annual Conference in Rio de Janeiro
on 4th November 2015 benefitted from the presence of two
eminent personalities from the Brazilian Real Estate industry –
Mr. Genilson Melo & Mr. Eduardo Cruz from Carioca Christiani
Nielsen Engenharia.

This Group aims to conduct offsite
meetings in the near future where
industry representatives would share
their knowledge about the global Real
Estate industry.

Mr Melo, possessing expert knowledge in the field of finance,
has been working with this esteemed organisation as Chief
Financial Officer while Mr. Cruz, currently heading the Real Estate
vertical of the organisation, has vast professional experience of
managing real estate projects.
Carioca, formerly known as ‘Empresa Carioca de Engenharia’,
was founded in the year 1947. The company has played a
pivotal role in shaping Rio de Janerio and São Paulo with their
outstanding contribution in the field of Real Estate development.
The respect and credibility attained by the company has been
evidenced by the numerous honours and awards achieved.

During the conference, the guest
speakers presented on various aspects
of the Brazilian Real Estate industry.
A number of milestones achieved by the Real Estate sector
were discussed. The meeting was attended by several delegates
each of whom made valuable contributions to the discussions
about the Brazilian Industry. The seminar was an interactive one
where much information was shared by attendees as well as the
presenters.
This first “RE SIG Breakfast Meeting” at Rio ended on a very
successful and positive note. With this achievement as well as
numerous other milestones, the RE SIG is gaining momentum
towards its growth.
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Thus, RE SIG meetings have created a platform for the
continuous professional exchange of knowledge and an
environment for debate and discussion.
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Contact us
For further information on any of the matters
discussed in this Newsletter, please contact:
Mike Adams

E mike.adams@nexia.com
T +44 (0)20 7436 1114
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