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Introduction to Taxlink

Welcome to Taxlink and to the new design for Taxlink under the new Nexia brand guidelines.

In this issue we have a mix of opportunities for effective tax planning as well as threats to existing 
structures and also some clarification of existing laws.

On the positive side, we have China, Ireland and Italy all providing incentives aimed at attracting 
owners/developers of intangible assets and setting a high bar for other countries to match.  
Singapore is reemphasising the fact that is a great location for a holding company should you 
or your client be interested in investing in this part of the world. However, if you or your clients 
have operations in Australia, Belgium, The Netherlands or Ukraine you need to be aware of the 
changes taking place and of the need to review what you are doing and how you do it. Those 
individuals and corporations, and other entities, which used to rely on the Swiss tradition of 
respecting the privacy of its taxpayers need to appreciate that things have now changed.

Living in a world where fiscal authorities compete with one another to attract taxpayers by 
continually lowering their tax rates we learn from the US (which has one of the highest tax 
rates together with a system of global taxation) that there is more than one way to keep your 
taxpayers – don’t let them leave.

It seems that tax transparent entities are causing a number of difficulties for tax authorities. In the 
last edition, we had an article from the perspective of the courts in the UK. In this edition, we have 
the views of the highest court in Japan. As is often the case, I suspect that these clarifications of 
existing legislation will provide yet more opportunities for cross-border tax planning.

Again, we have a section at the back on additions to the website and events planned over the 
next 12 months where dates have been finalised.

Mike Adams
Nexia Tax Director
E mike.adams@nexia.com
T +44 (0)20 7436 1114
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There are also specific provisions dealing with international 
transfer pricing which can apply to adjust prices charged 
between various group members resident in different countries 
whether or not there is a tax avoidance scheme as such.

Despite these existing measures, due to much adverse 
commentary by various pundits concerning the tax, or lack 
thereof, actually paid in Australia by multinational companies, the 
Government has recently introduced legislation to address tax 
avoidance and profit shifting schemes entered into by certain of 
these companies.

The measures
Against this background, the Tax Laws Amendment (Combating 
Multinational Tax Avoidance) Bill 2015 was introduced in the 
House of Reps on 16 September 2015 and subsequently 
passed by the Senate on the 3 December 2015. The legislation 
has introduced measures designed to address tax avoidance 
and profit-shifting schemes entered into by large multinational 
enterprises (MNEs). 

The measures will apply where an entity has annual global 
income of $1 billion or more. There are some significant 
changes from the draft legislation previously released, most 
notably that the condition for application of the measures that 
MNEs operate in no or low tax jurisdictions has been removed. 
The measures will apply to all MNEs operating in Australia with 
global revenues above $1 billion, with the Government noting 
that around 1,200 MNEs would meet this threshold, including 30 
to 50 Australian-headquartered taxpayers.

The legislation also amends Part IVA by introducing a 
multinational anti-avoidance law. This law is designed to 
counter the erosion of the Australian tax base by MNEs using 
artificial or contrived arrangements to avoid the attribution 
of business profits to Australia through a taxable presence 
in Australia. The law is designed to prevent MNEs who sell to 
Australian customers from using artificial arrangements in order 
to avoid paying tax in Australia. Any MNEs that are found to be 
avoiding Australian tax under the new law will have to pay back 
the tax they owe (plus interest) and face penalties of up to 100% 
of the tax owed. 

The legislative amendments to the 
penalty regime, which doubled the usual 
penalties, will not apply to MNEs that 
have adopted a reasonably arguable 
position.

The legislative amendments to the penalty regime, which 
doubled the usual penalties, will not apply to MNEs that have 
adopted a reasonably arguable position.

The legislation also amended the Act to include a standard 
and centralised set of concepts that can be used to determine 
whether an entity is a “significant global entity”. An entity is a 
“significant global entity” for a period if it has annual global 
income of $1 billion or more. An entity may also be a significant 
global entity if it is a member of a group of entities that are 
consolidated for accounting purposes as a single group and the 
global parent entity of the group has annual global income for 
the period of $1 billion or more. 

Australia

Changes to combat multinational tax avoidance

Overview
Australia has a general anti-avoidance provision, commonly known as Part IVA, which applies to schemes entered into after 27May 
1981. In broad terms, Pt IVA applies to schemes where the sole or dominant purpose of the scheme or part of the scheme is to 
obtain a tax benefit. “Tax benefit” is defined in terms of amounts not being included in assessable income, or deductions being 
allowed, where the reverse might reasonably have been expected.

There are also specific anti-avoidance provisions, which have priority of application over Pt IVA, when they apply. Many of these attack 
transactions such as income splitting, dividend stripping schemes, tax loss trafficking, bad debts and accelerated deductions such as 
prepayments.
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In order for the measures to apply all the following conditions 
must be present:
• the foreign entity must be a significant global entity;
• there must be a scheme with the following features; 
 –  the foreign entity makes supplies to customers in 

Australia;
 –  activities are undertaken in Australia directly in 

connection with those supplies by an Australian entity 
which is associated or commercially dependant on the 
foreign entity;

 –  the foreign entity derives income from those supplies, 
some or all of which, is not attributable to a permanent 
establishment in Australia of the foreign entity; and

•  the entity that entered or carried out the scheme did so for a 
principal purpose of , or for more than one principal purpose 
that includes a purpose of;

 –  enabling a taxpayer to obtain a tax benefit in Australia, or 
also to reduce one or more of their foreign tax liabilities; 
or

 –   enabling a taxpayer or another taxpayer, to each obtain 
tax benefits in Australia, or also to reduce either of their 
foreign tax liabilities.

The Australian Taxation Office (ATO) has released a Guideline on 
the new law which also provides a summary of how the law will be 
applied and also provides a number of examples in both low and 
high risk scenarios of the way affected entities structure their 
affairs in Australia.

The legislation also implements Action 13 of the G20 and 
OECD’s Action Plan on BEPS which concerns transfer pricing 
documentation and Country-by-Country (CbC) reporting into 
Australian tax law. This will require taxpayers to keep a master 
file, a local file and a CbC report.

Other measures
The Government has also confirmed it is committed to 
the 2-year G20/OECD BEPS project. The 2015-16 Budget 
included a package of other measures to combat multinational 
tax avoidance, which included action on 4 of the 2014 BEPS 
recommendations. Specifically:
•  implementing the OECD’s CbC reporting regime from 1 

January 2016;
•  incorporating the OECD’s treaty abuse rules into Australia’s 

treaty practice;
•  asking the Australian Board of Taxation to consult on the 

implementation of the OECD’s anti-hybrid rules; and
•  the ATO commencing an exchange of information program 

with tax authorities in other jurisdictions on preferential tax 
rulings.

Conclusion
The impact of these measures which are designed to counter 
the erosion of the Australian tax base by multinational entities 
using artificial and contrived arrangements to avoid attributing 
profits to a permanent establishment in Australia remain to be 
seen. However, they give the Commissioner wide ranging new 
powers to disregard a tax benefit obtained by a scheme that is 
captured by the provisions which the Commissioner has stated 
will be aggressively enforced.

Contributed by
Stephen Rogers, Nexia Sydney, Australia
E srogers@nexiacourt.com.au

Taxlink – February 2016: Issue 110   |   3



Look-through tax for certain legal 
constructions (Cayman-tax) 

The Program Law of 10 August 2015 introduced in Belgium a 
taxation in the personal income tax on “legal constructions”.

As of 1 January 2015 a new tax will be applied on income derived 
from the legal constructions described below which are held by 
Belgian individuals (either subjected to personal income tax or 
to legal entities income tax). The tax will not be applicable for 
companies subject to corporate taxation nor for non-residents. 
Following the new legislation, the legal constructions mentioned 
below will be deemed to be transparent from a tax point of view. 
The income received out of such a legal construction will be 
assigned to the founder, his inheritor, the third-party beneficiary 
or the shareholder as if the income was received personally. 

This tax regime was named the “Cayman tax” because it seems 
a lot of the targeted legal constructions are located in the 
Cayman Islands.

Earlier regulations
As of tax year 2014, one was already obliged to report in the 
personal tax return whether or not he/she was the founder 
and/or beneficiary of one of the legal constructions mentioned 
below. However, this obligation did, in practice, not give rise to 
any taxable basis. In most cases, the income concerned was not 
taxable in Belgium. 

Legal constructions mentioned: two categories
The first category refers to legal constructions without legal 
personality (type 1), for example trusts, fiduciary relationships. 
Income realized therefrom will be taxable as from 1 January 
2015. 

Essential for type 1 constructions is that the director/manager 
of the legal construction is also the personal owner of the 
underlying assets or rights but these assets or rights do 
no longer belong to his/her private funds. It concerns legal 
relationships whereby assets or rights have been contributed 
into a legal construction which is under the control of a director/
manager.

The second category relates to legal constructions with legal 
personality (type 2) which are subjected to an effective tax rate 
less than 15%. For these type 2 constructions, lists summing up 
the legal constructions falling within the scope of the Cayman 
tax have been published in the Belgian Official Gazette.

The Law refers to any company, association, institution, 
organization or entity having legal personality and enjoying 
a favorable tax regime. If the effective taxation to which a 
company is subjected is equal to or exceeds 15%, there will in 
principle not be a Cayman Tax charge.

The 15% taxation results from the two Royal Decrees of 23 
August 2015 and 18 December 2015. The first one refers to a 
limitative EEA (European Economic Area) inclusion list in which 
the Lichtenstein Stiftung (foundation) and Anstalt as well as the 
Luxemburg SPF (Société Patrimonial Familial) and Fondation 
Patrimoniale are included. This lists also includes different hybrid 
companies.

The second one is a non-limitative EEA (European Economic 
Area) exclusion list. This list sums up a number of constructions/
entities outside the EEA and can be consulted on the 
following link: http://www.ejustice.just.fgov.be/cgi_loi/change_
lg.pl?language=nl&la=N&table_name=wet&cn=2015082304. 
For constructions/entities included in the above mentioned 
list, the tax payer will have to be able to prove that his/hers legal 
construction is in practice subjected to taxation with an effective 
rate of at least 15% for the given year.

Five exemptions for Type 1 and Type 2
•  Some Public and Institution undertakings for collective 

investments in transferable securities 
•  Some Alternative Investment funds (AIFS) 
•  Institutions only focusing on Pension funds
•  Companies listed on a stock exchange of an EU member 

State under the conditions of Directive 2001/34/EC or of 
any other state that has similar conditions for admission to 
listing

Belgium
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In addition to the four exemptions mentioned above, there 
is also a “substance exclusion”. When the founder or third-
party beneficiary can demonstrate that the foreign entity/
construction has a genuine economic activity and disposes 
of staff and equipment which are proportional to its business 
activity, the Cayman tax will not be applied. Also, the entity/
construction must be residing in a compliant state which in fact 
means a member state of the EEA or a state that has concluded 
a double taxation treaty or a tax information exchange 
agreement with Belgium.

Who is subjected to the Cayman tax 
The income derived out of the legal construction will be taxable 
in the hands of the founder (Belgian resident (individual or non-
profit legal entity)). 

In the first place, the founder is the one who has established the 
legal entity/construction. However it can also be the individual 
who has relied on a third party for the establishment of the 
legal entity/construction and has then contributed the assets 
concerned to this legal entity/construction. A founder can 
also be considered to be the natural person who is directly or 
indirectly the inheritor of the founder or its beneficiary unless he/
she can prove that he/she won’t at any time nor in any way enjoy 
any advantage resulting from the legal arrangement/entity/
construction.

Furthermore, when the legal construction 
has been construed under the form of a 
legal entity, a founder will be regarded as 
being the person holding the shares or 
parts or the person who is the beneficial 
owner of the assets and/or funds.

Please note also that non-profit associations which are 
subjected to the non-profit legal entities tax have to report legal 
constructions type 1 or 2 in which they are involved.

Taxation
The newly introduced tax considers the legal constructions 
mentioned above as tax transparent so the revenue resulting 
from them will be taxed directly to the Belgian individual tax 
payer who is the shareholder or third party beneficiary of the 
construction. Consequently, tax can also be levied on revenue/
income that has not yet been received. Moreover, the fiscal 
transparency may result in a tax on the founder on income that 
he will never receive. 

As a result of the fiscal transparency, the founder will have to 
divide the income received in accordance with the different 
Belgian types of income:
• Income out of immovable property
• Income out of movable property: interest and dividends
• Earned income
• Various income

If there is more than one founder, the taxable income will be 
calculated proportionally. 

Conclusion
It is recommended that existing “legal constructions” be 
carefully examined to assess the impact of the new look-
through tax in practice. We would be happy to assist you in this.

Contributed by
Veerle Vanhaecke, VGD Kortrijk, Belgium
E veerle.vanhaecke@vgd.eu
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The new regulations expand on both the types of R&D activities 
and the related expenses that are eligible for the additional 
pre-tax deductions that were first implemented with the 2008 
Enterprise Income Tax Law. Additionally, through use of negative 
lists, Cai Shui 119 makes it clear which industries and which 
types of expenses are not eligible for the deductions. Although 
some questions remain, especially with respect to some of 
the negative list features, the more liberal policies outlined in 
Cai Shui 119 should benefit a larger number of companies that 
perform or contract R&D activities in China. It is noteworthy that 
R&D expenses paid to parties outside of China are not eligible 
for the super deductions. It is also noteworthy that these new 
regulations are retroactive such that companies are able to claim 
previously unclaimed deductions for the past three years.

Key Features of Cai Shui 119
The previous rules provided for relatively specific encouraged 
R&D categories that were eligible for the super deductions. 
Under the broadened R&D scope of Cai Shui 119, those 
categories no longer apply. Given that a company is not in 
a negative list industry and “creatively applies new science 
and technology knowledge for the purpose of obtaining new 
science and technology knowledge, or continuously carries 
out systematic activities with the specific goals of substantive 
improvement of technologies, products/services and 
processes,” the R&D activities should be eligible.

One of the negative lists in the regulation specifically excludes 
the following industry sectors from eligibility:
1. Tobacco manufacturing;
2. Lodging and food and beverage;
3. Entertainment;
4. Wholesale and retail;
5. Real estate;
6. Leasing and commercial services; and 
7.  Other industries as determined by tax and Ministry of 

Finance officials.

A second negative list specifically excludes the following 
activities from eligibility: 
1.  Conventional or standard upgrades to products or services, 

or repeated/simple updating of existing products, services, 
technologies, materials or processes;

2.  Adoption or application of publicly available R&D results for 
new processes, materials, devices, products, services or 
knowledge;

3.  Technical support to customers after commercialization;
4.  Market surveys, efficiency research and management 

studies;
5.  Regular quality control, testing/analysis, repair and 

maintenance related to industrial processes; and
6.  Research in the social sciences, arts and humanities.

Of particular interest is that the regulations of Cai Shui 119 
now allow for super deduction of the relevant expenses for 
carrying out creative design activities that lead to innovative 
or breakthrough products. Creative design activities may 
include multimedia and multimedia software design; animated 
game software development; digital animation, game design 
and production; building construction design (graded three-
star under green building standards); landscape engineering 
design; industrial design; model design; and other similar design 
activities.

As has been the case since the inception of the R&D super 
deduction in 2008, when eligible R&D activities do not form 
intangible assets and are included in the current period’s profit or 
loss, an additional 50% of the R&D expenses shall be deducted 
from the taxable income for the year. Or where intangible assets 
do result from the activities, pre-tax amortization shall be 
allowed, based on 150% of the costs of the intangible assets. In 
both cases, eligible R&D expenses include:

1.  Staff and labor expenses, such as wages, salaries and 
premiums for the various social security insurance benefits, 
including the housing provident fund, for employees that are 
directly engaged in the R&D activities;

2.  Service fees related to external R&D personnel or 
outsourced R&D;

China

Update to China’s R&D Super Deduction Regulations

During the Chinese State Council executive meeting on October 21, 2015, it was announced that as of January 1, 2016, 
improvements to the existing R&D “super deduction” policies would take effect. Shortly thereafter, the State Administration 
of Taxation, Ministry of Finance and Ministry of Science and Technology jointly issued Cai Shui [2015] Number 119, Notice on 
Improvements to the Super Deduction Policies for Research and Development Expenses. The regulations outlined in Cai Shui 119 
replace those that have been in effect since the release of Guo Shui Fa 116 in 2008 and Cai Shui 70 in 2013.
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3.  Direct costs for materials, fuel, power, equipment, operation 
and maintenance of equipment directly used for R&D, 
samples, prototypes, inspection and/or testing of trial 
products, and so on;

4.  Depreciation of equipment used for R&D;
5.  Amortization of intangible assets acquired and used for R&D 

purposes;
6.  Design fees for new products; fees for formulation of new 

processes; clinical trial fees for new drugs; and onsite testing 
fees for exploration and development technologies; and

7.  Other expenses directly related to R&D activities, such 
as technical books; translation expenses; expert fees; 
insurance premiums for R&D of advanced technologies; 
application and registration fees for intellectual property; 
as well as business trip and scientific conference expenses. 
However, the total amount of these expenses shall not 
exceed 10% of the total R&D expenses allowed for the 
additional deduction.

It is noteworthy here that R&D “exclusivity” is no longer explicit 
with respect to equipment depreciation, rental and other 
relevant expenses, as well as for amortization of intangible 
assets and development or manufacturing expenses for 
prototypes or processing equipment. While it currently remains 
untested, the elimination of this “exclusivity” language may allow 
for prorated allocation of such R&D expenses.

While the requirement for accurate R&D accounting remains 
intact, the process is now somewhat simplified in that R&D 
expenses do not have to be captured in entirely separate 
accounting records. Additionally it seems that R&D registration 
requirements will likely be simplified, although this has not been 
formalized in Cai Shui 119. Perhaps of more substantial interest, 
however, is that the new regulations specifically require that at 
least 20% of all R&D expense claims shall be audited each year.

Summary
The release of the liberalized R&D super deduction regulations 
outlined in Cai Shui 119 further demonstrates China’s ongoing 
commitment to attracting more R&D activity into the country. 
Indeed as a result of the broader range of R&D activities and 
expenses that are eligible, a larger number of domestic and 
foreign-invested companies will benefit from R&D super 
deductions. The retroactive nature of the new rules, 
allowing for R&D expense deduction claims for the last 
three years, should also be beneficial, although it has 
not yet been clarified as to how such claims shall be 
submitted.

Of course, as is more often than not the case when new tax 
rules are released, local tax bureau interpretations will determine 
how the regulations are applied in practice within a given tax 
district. It is certain, however, that no matter where a company 
is located, the fact that 20% of all R&D expense claims will be 
audited requires that companies maintain detailed and accurate 
documentation related to their R&D activities. 

Contributed by
Flora Luo and Scott Heidecke, Nexia TS (Shanghai) Ltd.
E floraluo@nexiats.com.cn, scott@nexiats.com.cn 



Ireland’s knowledge development box 

The Irish Government recently published an update on Ireland’s 
International Tax Strategy. The update sets out Ireland’s 
approach to the implementation of the OECD base erosion and 
profit shifting (“BEPS”) reports and its future engagement with 
the emerging EU tax agenda. In addition, the Irish Government 
is now implementing proposals announced in Budget 2016 
to introduce two corporation tax measures into the Irish tax 
legislation, both of which relate to the OECD’s 15 point Action 
Plan on BEPS. These are the Knowledge Development Box 
(“KDB“) and Country-by-Country Reporting (“CbCR”).

The KDB incentive relates to research and development (“R&D”) 
activities that are carried out in Ireland. In essence, any profits 
arising to certain Intellectual Property (“IP”) assets which are 
the result of qualifying R&D activity that is carried out in Ireland 
should be subject to a reduced rate of corporation tax of 6.25%. 
It is expected that the KDB will not apply to any costs incurred 
in connection with either the acquisition of IP or related party 
outsourcing. As a result, the qualifying taxable income may need 
to be restricted accordingly. The KDB should apply to any profits 
that are earned from accounting periods commencing on or 
after 1 January 2016. 

We understand that Ireland’s KDB is the 
first Knowledge or Patent Box in the 
world that is compliant with the detail  
of the OECD BEPS initiative.

This new enhancement to Ireland’s tax offering should further 
encourage innovation and R&D activity to be carried out in 
Ireland and should help in attracting and retaining high quality 
jobs and investment in Ireland. It should also add a further 
dimension to Ireland’s corporation tax offering which includes 
the 12.5% headline corporation tax rate, its favourable holding 
company regime, the R&D tax credit and the intangible assets 
regime. 

The KDB should allow multi-national companies to make 
long-term business plans for their activities to be carried out in 
Ireland. Such companies should now look at whether the KDB 
would be relevant for their business and, if applicable, seek to 
update their internal systems so that the relevant data can be 
properly captured for the KDB incentive.

The CbCR relates to large Irish headquartered multi-national 
enterprises (MNEs) and certain other Irish subsidiaries where 
CbCR is not implemented in the parent company’s jurisdiction. 
As a result, Irish headquartered MNEs and any related groups 
with annual consolidated group revenue in excess of €750 million 
will be required to provide the Irish Revenue with information 
for each jurisdiction in which the MNE Group operates. This 
will include information relating to the amount of revenue, the 
profit (or loss) before tax, tax paid, tax accrued, stated capital, 
accumulated earnings, the number of employees, and tangible 
assets.

The CbCR should apply for accounting 
periods commencing on or after  
1 January 2016.

If you have any queries in connection with the above or indeed 
in relation to any other Irish tax related matters please do not 
hesitate to contact John Fisher in Smith & Williamson’s Dublin 
office. 

Contributed by
John Fisher, Smith & Williamson
E john.fisher@smith.williamson.ie

Ireland
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The 2015 Budget Law (Legge di Stabilità)1 and the Implementing 
Decree (Decreto attuativo)2 of 30 July 2015, introduced for the 
first time in Italy a patent box regime, similar to those already 
in place in other European countries. The Italian Patent Box is 
generally based on the “Modified Nexus Approach” as set out by 
the OECD in Action 5 (“Countering Harmful Tax Practices More 
Effectively, Taking into Account Transparency and Substance”) 
under the BEPS Project.

In the Italian Government’s view, this 
regime is intended3 to i) promote the 
placement or maintenance in Italy 
of certain intangibles; ii) prevent the 
allocation abroad of qualifying IP assets, 
making the Italian market more attractive; 
and iii) support investment in R&D.

Tax relief
The Italian regime is characterized by a 5 year election period (i.e. 
the election may not be revoked for a period of five fiscal years) 
and is relevant for both Corporate Income Tax (IRES, current rate 
27,5%; envisaged 24% as of fiscal year 2017) and Regional Tax 
on Productive Activities (IRAP, current ordinary rate 3.9%). 

Furthermore, it grants:
a)  a 50% exemption (reduced to 30% in 2015 and to 40% in 

2016) on income derived from the direct or indirect use of 
qualifying IP assets after the application of the nexus ratio 
(please see below); and

b)  the total exclusion of capital gains deriving from the 
disposal of qualifying assets, provided that at least 90% 
of the proceeds received are ploughed back into similar 
investments before the end of the second fiscal year 
following the relevant sales.

Requisites
From a subjective standpoint, as stated by the Art. 2 of the 
Implementing Decree, individuals having business income, 
Italian resident entities (partnerships and corporations), Italian 
branches of non-resident entities and non-commercial entities 
also conducting business activities, are eligible for the patent 
box regime. The parent company of the branches, however, 
must be resident in a country that has signed a tax treaty with 
Italy that contains a full exchange-of-information clause and the 
IP must be attributable to such branches. 

Crucial – to enjoy the benefits under the patent box regime – is 
to have a “right to the economic exploitation of the IP”, arising 
from the incurring of costs concerning the R&D activities (so 
called “qualifying activities”) in relation to it.

Moreover, as objective requisites, the Implementing Decree 
has provided a broad definition of IP assets, citing the following 
categories: 
i)  Software protected by copyright;
ii)  Industrial patents, already granted or in the process of 

being granted, including: invention patents – encompassing 
biotechnological inventions and relevant complementary 
protection certificates – patents for utility models as well 
as patents and certificates for vegetable varieties and 
topographies of semiconductor products;

iii)  Trademarks (including collective brands) already registered 
or in the process of being registered;

iv)  Models and designs capable of being legally protected;
v)  Business and technical-industrial know-how, including 

commercial or scientific, capable of being protected 
as confidential information and capable of being legally 
protected.

It is worth underlining that the Italian regime – being applicable 
also to trademarks and other marketing intangibles – adopted 
a definition of IP assets broader than the one provided by 
Action 5 of the BEPS Project: “Under the nexus approach, 
marketing-related IP assets such as trademarks can never qualify 
for tax benefits under an IP regime”. This constitutes one of the 
main discrepancies between the Italian legislation and the 
OECD approach. In this regard, a domestic revision of the law 
is expected to be implemented by 30 June 2016 in order to be 
more in alignment with the OECD recommendations. 

Italy

Italian patent box regime
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The “qualifying activities”, as defined by the Implementing 
Decree, include: 
•  basic research, i.e. experimental or theoretical work 

undertaken to acquire new knowledge, if subsequently used 
in applied research and design;

•  applied research;
•  designing, i.e. the activities involving conception and design 

of products, processes and services, including their external 
appearance and all activities related to brand development;

•  the design and implementation of copyrighted software;
•  preventive research and market research, as well as other 

studies and interventions finalized upon the adoption 
of anti-counterfeiting systems; storage; acquisition and 
retention of rights; the renewal of rights and the protection 
thereof, also by means of associations and in relation to the 
prevention of counterfeiting and the handling of contractual 
and legal disputes; and

•  presentation, communication and promotion activities that 
will enhance the distinctiveness and/or reputation of the 
trademark, and contribute to the knowledge, commercial 
success, image of the product or service, design, or other 
protectable assets.

Calculation of the tax relief
Following the “Modified Nexus approach”, the income eligible 
to benefit from the exemption has to be determined by 
applying a specific formula which takes into consideration the 
income linked to the intangible, the so called nexus ratio and 
the percentage of exemption. In particular, the nexus ratio is 
calculated as follows: the numerator (i.e., costs for qualifying 
activities) includes all R&D expenditure carried out i) by the 
taxpayer, ii) by universities or research institutes and similar 
establishments, and iii) by companies, other than those that 
directly or indirectly control the prospective beneficiary, which 
are controlled by the latter or are controlled by the same 
company that controls the prospective beneficiary. 

The denominator of the ratio consists of the costs referred 
to in the numerator, increased by (i) the costs arising from 
transactions with companies that control, directly or indirectly, 
the prospective beneficiary, that are controlled by the latter 
or are controlled by the same company that controls the 
prospective beneficiary, incurred to develop, maintain and 
enhance qualifying activities (as defined above) and (ii) the cost 
of acquisition, including those costs incurred through licensing 
the right to use the IP asset, of the intangible asset supported in 
the relevant tax year. 

Specific rules concerning APAs
The Patent Box regime provides the necessity to determine 
the income subject to exemption through a ruling procedure 
(APA procedure) in case the taxpayer makes direct use of the 
qualifying IP assets. Such procedure is merely optional in case of 
intercompany licencing and in case of capital gains. 

Contributed by
Dirk Prato and Gian Luca Nieddu, Hager & Partners 
E dirk.prato@hager-partners.it ,gianluca.nieddu@hager-partners.it 
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The Supreme Court Judgment on the 
Tax Classification of a Delaware Limited 
Partnership as a Company

1. Brief background
A US limited partnership (referred to as “LPS” hereinafter) is 
popular among Japanese investors as a vehicle for US real estate 
investments due to its advantage of pass-through taxation, 
where Japanese individual investors enjoy Japanese tax savings by 
off-setting the losses derived from the US real estate investment 
with income derived from other sources such as business income, 
employment income, general capital gain etc. 

Since Japan does not have an LPS 
legislation, the entities covered by 
the corporate income tax law and the 
individual income tax law (collectively 
referred to as “Japanese income tax laws” 
hereinafter) are limited to a company as a 
corporate entity, a trust and a “Kumi-ai”.

“Kumi-ai” bears a resemblance to a US LPS, as a pass-through 
entity of which the income or loss is passed through to its 
beneficiaries or members for Japanese income tax purposes. 
However, the classification standards to distinguish between 
a corporate entity and a pass-through entity, as well as the 
definition of a company1, are not set out in Japanese income  
tax laws.

Under the above circumstances, Japanese individual investors 
in US real estate investments had deducted from other taxable 
income the allocable share of losses derived from a Delaware 
LPS, taking the position that the Delaware LPS can be treated as 
a pass-through entity like a Kumi-ai. However, the Japanese tax 
authority had raised an assessment denying the deduction of 
the losses on the basis that it should be treated as a corporate 
entity. After taking remedial procedures stipulated in Japanese 
tax law, the individual investors living in Tokyo, Osaka and Nagoya 
district had brought a suit against the assessment raised by the 
Japanese tax authority in the Tokyo District Court, the Osaka 
District Court and the Nagoya District Court (referred to as 
“Tokyo Case”, “Osaka Case” and “Nagoya Case” respectively 
hereinafter), and then had appealed to higher courts and then to 
the Supreme Court, respectively.

The cases at the Tokyo District Court, Nagoya District Court and 
Nagoya High Court had been decided in favor of the individual 
investors, but those at the Tokyo High Court, Osaka District 
Court and Osaka High Court had gone against them.
On 17 July 2015, the Supreme Court dealing in Nagoya Case 
decided that the Delaware LPS should be treated as a corporate 
entity, so that the tax assessment by the tax authority should be 
approved. 

2. Classification standards set forth in the Supreme  
Court Judgement
The test established in the Supreme Court judgement to 
distinguish between a pass-through entity and a corporate 
entity classification for a foreign entity is based upon the 
presence or absence of juridical personality.

Test 1: From the regulation of or the framework for the 
formation of the foreign entity, is a juridical personality granted 
to the foreign entity or it is explicit, to the extent of no doubt, 
that a juridical personality is not granted to the foreign entity?  
(“the Juridical Personality Standard”)

Japan
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1  Since there is no definition of a company in Japanese income tax laws, it is 
interpreted by relying on the definition in the Civil Law where a company is 
defined as other than a natural person which is able to be a subject of legal 
rights and obligations.
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Test 2: Where it is not clear that a foreign entity is granted a 
juridical personality, can the foreign entity be the subject of 
legal rights and obligations? In other words, can the foreign 
entity by itself be a person able to take a legal action, so that the 
consequences of the legal action will belong to the foreign entity. 
(“the Rights/Obligation Belonging Subject Standard”)

On the same day as the above decision, the Supreme Court 
rejected an appeal of another case, which related to a Bermuda 
LPS, by the Japanese tax authority, such that the judgement of 
the Tokyo High Court affirmed that the Bermuda LPS should 
be treated as a pass-through entity, not a corporate entity. 
Although the Supreme Court has not clarified the classification 
standards in its judgement, it seems that the same classification 
standards as in Nagoya Case have been applied.

3. Effect of the application of the Japan/US tax treaty on  
the Delaware LPS’s cross-border transactions
Since a share of Japanese source income, which is subject to 
a gross basis taxation in Japan such as dividend, interest, and 
royalty income, allocable to a qualified US resident partner of a 
Delaware LPS, as defined under the Japan/US Tax Treaty Article 
22 (the Limitation Of Benefit clause), shall be eligible for treaty 
benefits, without regard as to whether the allocable share of 
the Japanese source income is treated as the income of the 
partner under Japanese tax laws (Japan/US Tax Treaty Article 4, 
6(a)), the judgement of the Supreme Court shall not affect the 
treaty benefits granted to a US qualified resident partner of the 
Delaware LPS.

In other words, even if a Delaware LPS 
is treated as a corporate entity for 
Japanese income tax purposes, a non-
qualified US resident partner of the 
Delaware LPS shall not take any treaty 
benefits under the Japan/US Tax Treaty, 
even indirectly through the Delaware LPS.

However, in the context of where a Delaware LPS carries on 
business in Japan through a permanent establishment (referred 
to as “PE” hereinafter) situated in Japan, any partner of the 
Delaware LPS, regardless of its US qualified residency, shall 
not have imposed on it Japanese income tax on its allocable 
share of the business income attributable to the PE, but the 
Delaware LPS, as a corporate entity, shall be subject to tax 
because the taxation right on the business income attributable 
to the PE in Japan has been granted to Japan. The way in which 
business income shall be taxed, in this context, has not been 
stipulated under the Japan/US Tax Treaty, so that the Japanese 
tax authority shall be able to determine it in accordance with 
Japanese income tax laws2.

Contributed by
Masanobu Muramatsu 
GYOSEI Certified Tax & Accountants’ Co.
E m-muramatsu@gyosei-grp.or.jp

2  Since business income shall be subject to a net basis of taxation under Japa-
nese income tax laws, the Delaware LPS, as a beneficial owner of the business 
income, shall be required to file corporate tax returns. 
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As a result of the amendments to the Parent-Subsidiary 
Directive, the substance requirements for the foreign holding 
company of a Dutch subsidiary have been tightened. In 
summary, it means that Member States can deny the tax 
benefits under the Parent-Subsidiary Directive, in the case of 
parent-subsidiary structures which are:
•  set up with the main purpose or with one of the main 

purposes to obtain a tax advantage which undermines the 
purpose or application of the Parent-Subsidiary Directive, 
and

•  All relevant facts and circumstances concerned, are artificial.

The amendments are to be implemented in Dutch tax law. 
Based on parliamentary discussions, the implementation of 
the amendments will have two consequences. First, there 
has to be a review to determine whether the foreign holding 
company that holds the participation in the Dutch subsidiary 
was undertaken with the main purpose, or with one of the main 
purposes, to obtain a tax advantage which undermines the 
purpose or application of the Directive. Second, there has also 
to be a review to determine whether the tax structure has been 
set-up for legitimate, commercial reasons, which reflect the 
economic reality. Generally, there will be commercial reasons 
for the establishment of the holding company, for example, 
where the foreign holding company runs a business on its own, 
and the participation in the Dutch subsidiary can be considered 
as functional to the business strategy. In such a case, there 
are legitimate commercial reasons for the parent-subsidiary 
structure. Similarly, there will be commercial reasons for the 
parent-subsidiary structure when the foreign holding company 
does not run a business itself, but fulfils a substantial function 
because of management, policy or financial affairs in relation to 
the subsidiary. 

To determine the substance requirement, the holding company 
is treated as if it was established in the Netherlands, and the 
following conditions have to be applied:
•  At least half of the statutory board members with decision 

making power reside or are effectively established in the 
Netherlands; 

•  Board members residing or effectively established in the 
Netherlands have the required professional knowledge to 
perform their duties properly;

•  The entity has qualified (own or third-party) employees at 
its disposal for adequate execution and registration of the 
transactions to be entered into by the entity;

•  Management decisions are carried out in the Netherlands;
•  The main bank accounts of the entity are held in the 

Netherlands;
•  The administration of the entity is performed in the 

Netherlands;
•  The entity is compliant with its Netherlands tax filing 

obligations (e.g. corporate income tax, payroll taxes, VAT);
•  The business address of the entity is located in the 

Netherlands;
•  The entity is, to the best of its knowledge, not considered 

a resident for tax purposes in a country other than the 
Netherlands; and

•  The entity has a minimum amount of equity that is 
appropriate with respect to its functions (considering the 
assets used and risks assumed). For holding companies, at 
least 15% of the acquisition price of subsidiaries should be 
financed with equity.

These conditions do not warrant that the board has to be 
established in the Netherlands. It requires that the conditions 
are fulfilled in the State where the foreign holding company was 
established.

The Netherlands

The enforced termination of advance tax rulings

Recently, the Parent-Subsidiary Directive has been amended on a few points, requiring the Member States of the European Union 
to implement the changes into their domestic legislation. This obligation also applies to the Netherlands. This article deals with the 
potential impact of these changes on a company’s Advance Tax Ruling (ATR). 
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These amendments to the Parent-Subsidiary Directive, 
followed by their adoption into the national Dutch tax law can be 
described as radical and require companies to take fundamental 
measures to ensure that they comply with the substance 
requirement.

The effect of the legislative amendment 
will be that, under the Dutch tax law 
concerning ATRs, previously issued 
ATRs will be terminated on January 1st, 
2016 and therefore may have a negative 
impact on the group’s tax strategy.

However, the Dutch State Secretary of Finance recently 
approved that the date of implementation will be postponed 
to 1 April 2016, giving taxpayers an additional period of three 
months to comply with the substance requirements. If the 
substance requirements of the foreign holding company do not 
comply as at 1 April 2016, the ATR which has been issued will be 
terminated. This consequence can be prevented if the following 
steps are taken:
•  the interested party has to report in written form to the 

APA/ATR Team of the Multinational Office of the Dutch Tax 
Authorities, located in Rotterdam, stating that the company 
intends to comply with the substance requirements as at  
1 April 2016;

•  The interested party also needs to state that they 
acknowledge that the ATR will terminate on January 1st, 
2016, if the company does not comply with the substance 
requirements on 1 April 2016;

•  Finally, the interested party has to properly inform the APA/
ATR Team of the Multinational Office of the Dutch Tax 
Authorities, located in Rotterdam, before 1 May 2016, that it 
has complied with the substance requirements.

It is very important to retain the benefits of the Parent-
Subsidiary Directive and ensure that the holding company 
complies with the requirements. Otherwise income and gains 
may become taxable. 

Our recommendations are that groups affected by these 
changes take the following steps:
•  the interested party initiates the steps which are prescribed 

by the State Secretary of Finance as noted above;
•  The holding company complies with the substance 

requirements noted above.

Contributed by
Jeroen Lemmens, Koenen en Co
E j.lemmens@koenenenco.nl



Tax deductions for Singapore holding 
companies – what to look out for  

Singapore offers many advantages to multinationals as a 
base for their holding companies. From the tax perspective, 
Singapore’s tax regime is very favourable. For example, its tax 
rates, for both companies and individuals, are known to be 
internationally competitive. Singapore also has an extensive 
network of tax treaties (75 currently) that holding companies 
with overseas subsidiaries can access. Furthermore, dividends 
from local subsidiaries are exempted from tax, and dividends 
from overseas subsidiaries can be exempted subject to 
conditions. In addition, dividends paid by holding companies to 
their shareholders, regardless of their residence status, are free 
of tax. 

In the area of tax deductions for expenses, the rules have been 
eased to allow holding companies to deduct more of their 
expenses. This article explores these positive changes to the 
tax deduction rules and suggests how holding companies can 
further improve their tax position. 

Three types of expenses allowable for deduction for holding 
companies 
Generally, a holding company is not regarded as carrying on 
an active trade or business since it derives its income from the 
passive holding of investments. As such, its investment income 
is taxed as passive-sourced income. 

For its expenses to be deductible against the investment 
income, they must satisfy the general deduction rule for 
expenses under the Income Tax Act (“ITA”), which is that 
the expenses have to be revenue in nature, and wholly and 
exclusively incurred in the production of income. 

For most investment holding companies, only ‘direct expenses’ 
would qualify for deduction based on the general deduction 
rule. An example of a direct expense that may be incurred by a 
holding company would be interest incurred on a loan borrowed 
to fund a subsidiary’s operations. 

Although only the direct expenses of holding companies satisfy 
the general deduction rule, the Inland Revenue Authority of 
Singapore (“IRAS”) has also allowed deduction for indirect 
expenses under an administrative concession. Examples of 
indirect expenses that may be incurred by a holding company 
are management fees and office rental expenses. The 
deduction of indirect expenses is capped at 5% of the taxable 
investment income. This cap may not affect many investment 
holding companies because as passive investors, they are not 
likely to incur substantial indirect expenses. 

Besides direct expenses and indirect 
expenses, the IRAS has also allowed 
holding companies to deduct statutory 
and regulatory expenses.

Previously, the deduction was granted by the IRAS under 
an administrative concession. Recognising that companies 
have increasingly incurred substantial costs for complying 
with business regulations, the Government has legislated 
the provisions for the deduction of statutory and regulatory 
expenses in full (i.e. without any cap) from the Year of 
Assessment 2014. 

To qualify as statutory and regulatory expenses, the expenses 
must be incurred in the production of income and for the 
purpose of compliance by the company with any written law or 
with any code, standard, rule, requirement or other document 
issued by a government or public authority or by a securities 
exchange. Expenses incurred to voluntarily comply with or 
prevent/ detect non-compliance with any written law or any 
aforementioned document, would also qualify as statutory and 
regulatory expenses. 

Where the deductible expenses of a holding company exceed 
its taxable investment income, the deficit is not allowed as a tax 
loss and is disregarded. 

Singapore
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More liberal deductions for companies in the business of 
making investments 
If a holding company can satisfy the IRAS that it carries on a 
business of making investments, its investment income is 
treated as business income, and the deduction of its expenses 
are more liberal than if it were a passive investment holding 
company. There is no distinction of the expenses as to whether 
they are direct or indirect expenses, or statutory and regulatory 
expenses. So long as the expenses satisfy the general 
deduction rule, the expenses are deductible in full. In addition, 
since the company carries on a business, it is entitled to capital 
allowances claims on plant and machinery that it acquires for its 
business operations. 

Nonetheless, unlike the tax treatment for other companies that 
carry on a trade or business, a company that is in the business 
of making investments is subject to two restrictions with regard 
to the deduction of its expenses. Firstly, any expenses that 
exceed its income derived from investments are not allowed 
as tax losses and are disregarded. This tax treatment is the 
same as that applied to a passive investment holding company. 
Secondly, any capital allowances in excess of its income derived 
from investments for any Year of Assessment cannot be carried 
forward, carried back or group relieved, and are disregarded. 

As mentioned above, a holding company that carries on the 
business of making investments enjoys a more liberal deduction 
for its expenses than a passive investment holding company. 
This being the case, a holding company may consider if its tax 
position can improve if it is regarded as carrying on a business of 
making investments. If the answer is yes, the company should 
review its activities and expenses to explore if it has the basis to 
claim that it carries on the business of making investments.

On this matter, the IRAS has stated that whether an entity is 
carrying on a business of making investments is a question 
of fact, and that an entity claiming to be carrying on such a 
business must satisfy the IRAS of this fact based on its activities. 
It may be noted that while the word “business” is not defined 
in the tax legislation, it has been interpreted under case law to 
mean anything which occupies the time, attention and labour of 
a man for the purpose of profit. 

Charging management fees where applicable 
It is not uncommon for companies which started out as pure 
investment holding companies to expand over time and take on 
a strategic role in charting the growth of its subsidiaries, or to be 
involved in overseeing its subsidiaries’ operations, or perform 
management services to its subsidiaries. 

In this case, the holding company 
should charge management fees to 
its subsidiaries as they benefit from 
the services of the holding company’s 
personnel who are providing the 
management services.

Doing so allows the tax deduction of the relevant management 
expenses against the management fee income, while the 
subsidiaries should benefit from deducting the management 
fees against their business income, subject to the relevant 
jurisdiction’s rules. Charging the management fees, and 
ensuring that the charge is at arm’s length, will also satisfy the 
transfer pricing requirement of the IRAS. 

Conclusion 
Singapore has many strengths as a holding company location for 
multinationals including in the area of taxation. With a knowledge 
of the tax rules and some tax planning, holding companies in 
Singapore generally can avail of deductions for their expenses.

Contributed by
Edwin Leow, Nexia TS
E edwinleow@nexiats.com.sg
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A. Development of the exchange of information
In the past, it was common for Switzerland to only exchange 
information in tax matters upon request of another state. 
Furthermore, this exchange of information was generally limited 
to the provision of information relevant for the application of 
the DTT. Only with selected countries (the USA and EU Member 
States) did extended administrative assistance provisions 
exist, upon which information was also exchanged to enforce 
domestic law, provided that such information was related to tax 
fraud. In 2009, Switzerland adapted its tax treaty policy to the 
OECD Model Tax Treaty. Since then, the newly signed or revised 
DTTs generally contain administrative assistance provisions 
that ensure upon request the exchange of all information 
foreseeably relevant for tax purposes in the contracting states.

In agreement with other supranational 
institutions, the OECD adopted the 
Standard for Automatic Exchange of 
Financial Account Information, the 
‘Common Reporting Standard’ (CRS),  
in 2014.

The automatic and/or spontaneous exchange of high volumes 
of data related to the tax information of companies and 
individuals with other countries is new and unfamiliar territory 
for Switzerland. Around 100 countries have committed to 
implementing the global OECD standards as of yet. More than 
half of these countries, including the EU Member States, will 
start collecting bank data this year already and then exchange 
it starting next year; Switzerland intends to implement the 
cross-border exchange of information on financial accounts as 
of 2018.

The exchange of data is based on bilateral or multilateral 
state treaty agreements as well as on corresponding national 
law provisions. The respective national law in Switzerland 
already came into force in 2012 with the enactment of the Tax 
Administrative Assistance Act (TAAA). Based on the federal 
decree of 18 December 2015 regarding the approval of the 
Convention on Mutual Administrative Assistance, the Tax 
Administrative Assistance Act will be supplemented with the 
spontaneous exchange of information. 

The implementation of the automatic exchange of information 
(AEOI) is regulated in a separate Federal Act on the International 
Automatic Exchange of Information (AEOI Act), which was 
also adopted by Swiss parliament on 18 December 2015 and 
which the Federal Council should put into force as soon as the 
referendum deadline expires.

B. Multilateral administrative assistance agreement of the 
Council of Europe and the OECD
The Swiss government took an enormous first step in the 
year 2013 by signing the revised Multilateral Convention of the 
OECD and the Council of Europe on the Mutual Administrative 
Assistance in Tax Matters, otherwise referred to in short as: 
Convention on Mutual Administrative Assistance in Tax Matters 
(MAC). 

The Convention on Mutual Administrative Assistance serves as 
the multilateral treaty basis for the three types of information 
exchange in the future: the exchange upon request as well as the 
automatic and spontaneous exchange of information of another 
state in relation to tax matters. 

The Convention on Mutual Administrative Assistance shall be 
supplemented by a multilateral agreement of the competent 
authorities on the automatic exchange of information relating 
to financial accounts. It regulates the reporting standard 
(based on the Common Reporting Standard [CRS]) and the 
implementation of the AEOI between authorities (Multilateral 
Competent Authority Agreement [MCAA]).

Switzerland

The trend towards fiscal transparency: international exchange of information

In March 2009, the Swiss government committed to implementing an exchange of information in tax matters based on the 
international OECD standard. This has thus far led to an extension of the information exchange provisions in numerous double 
tax treaties (DTT) and the adoption of the Tax Administrative Assistance Act (TAAA), with the latter regulating the implementation 
of administrative assistance based on the DTT and other international agreements in tax matters. With the signing of further 
agreements on the exchange of information in the past year and the corresponding legislative steps taken, the date of application of 
the new standards is fast approaching.
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On 18 December 2015, the Swiss parliament adopted the 
federal decree on the approval and implementation of the 
Convention on the Mutual Administrative Assistance which 
authorises the Federal Council to ratify the Convention. On the 
same day, the federal decree on the approval of the Multilateral 
Competent Authority Agreement on the automatic exchange 
of information relating to financial accounts was also adopted 
by Swiss parliament. Both laws are subject to an optional 
referendum. It is currently not likely that a referendum will occur. 

C. Automatic exchange of information (AEOI)
The Convention on Mutual Administrative Assistance views 
the automatic exchange of information (AEOI) as a form of 
administrative assistance, which primarily focuses on financial 
institutions automatically providing tax authorities with information 
on accounts in accordance with the Multilateral Competent 
Authority Agreement (MCAA). This is something completely 
new for Switzerland. For cross-border client relations, the 
financial institutions must automatically provide the Swiss 
Federal Tax Administration with electronic reports on assets, 
interest, dividends and other income (e.g. proceeds from sale 
or redemption of assets). The names and addresses of account 
holder(s) and/or beneficial owner(s) must also be reported. The 
Swiss authorities forward this information to the tax authorities 
of the respective states of residence, provided they participate 
in the AEOI with Switzerland. 

For residents of Switzerland having 
bank accounts abroad, the exchange of 
information shall also flow in the opposite 
direction.

In light of the AEOI, it is expected that banks will request 
substantially more detailed information about their customers 
and in particular about the beneficial owners of legal entities and 
trusts.

The AEOI can either be implemented through a bilateral 
agreement or based on a multilateral agreement such as the 
Convention on Mutual Administrative Assistance. Switzerland 
is pursing both methods. On 27 May 2015, Switzerland signed a 
bilateral treaty with the EU in relation to the introduction of the 
new OECD standard for the AEOI.

Meanwhile, the Swiss Federal Council approved a proposal to 
implement a (first) bilateral agreement concerning the AEOI on 
financial accounts with Australia, which is to be carried out in 
accordance with the rules of the MCAA. In the near future, the 
AEOI with numerous states shall be achieved through further 
bilateral and multilateral agreements. 



The Federal Act on the International Automatic Exchange of 
Information (AEOI Act), which regulates the implementation of 
the AEOI in Switzerland, was adopted by Swiss parliament on 
18 December 2015. Following the plans of the Swiss Federal 
Council, it is to be put into effect so that the AEOI standard 
can be applied as of 1 January 2018 with data collected since 1 
January 2017 being exchanged.

D. Spontaneous exchange of information (SEOI)
In addition to the AEOI, the Convention on Mutual Administrative 
Assistance (MAC) contains another significant novelty: The 
obligation of tax authorities to spontaneously exchange 
information with another state as soon as it obtains specific 
tax-relevant information. This involves more than just cases 
of suspicion for tax evasion. First and foremost, this applies 
to the routine exchange of information on advance tax rulings 
and other tax-related matters that may be relevant to the tax 
assessment in the other contracting state. This will mainly 
affect internationally associated enterprises having a taxable 
presence in Switzerland. According to the current standard 
(which can be extended at any time), information such as rulings 
on preferential tax regimes, transfer pricing schemes and the 
international tax allocation for permanent establishments and 
real estate is to be reported.

The spontaneous exchange of information (SEOI) is carried 
out between the states of residence of the group companies 
engaged in cross-border transactions. Advance tax rulings 
generally serve to provide legal certainty in the case of cross-
border business relations. However, the spontaneous exchange 
of information on tax rulings hardly centres around combatting 
tax evasion but rather about creating the greatest possible 
level of transparency for tax authorities in terms of a group’s 
organisation as well as its international profit allocation. This 
complies with one of the central objectives of the works of the 
OECD and the G20 to combat base erosion and profit shifting 
(BEPS).

However, the spontaneous exchange 
of information shall not only affect 
international enterprises, but also 
individuals facing cross-border matters.

On the one hand, in accordance with Article 7 Paragraph 1 
Letter b of the MAC, general information on tax deductions 
or exemptions granted, which would result in a tax increase or 
taxation in the other contracting state, must be reported. On 
the other hand, according to the catch-all provision of Article 
7 Paragraph 1 Letter e of the MAC, all issues identified which 
could be relevant for the tax assessment in a contracting state 
are generally to be spontaneously reported. Cross-border 
remuneration (e.g. as a corporate body or employee), gifts and/
or inheritances received from abroad or foreign non-bankable 
assets (e.g. loans receivable and real estate) will in future be 
subject to the spontaneous exchange of information.
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The national legal basis for the implementation of the 
spontaneous exchange of information was created in 
conjunction with the revision of the Tax Administrative 
Assistance Act adopted by parliament on 18 December 2015. 
The Swiss Federal Council intends to enact this law as of the 
beginning of 2017, meaning that under the existence of the 
respective state treaty agreements, information can already be 
exchanged starting next year, at the latest by 2018. The federal 
government will force the cantonal tax authorities to submit the 
corresponding reports to the Swiss Federal Tax Administration 
for transmission to the foreign residence countries. 

In connection with advance tax rulings, 
these reports will focus on providing 
company information, the date and 
period of application of the ruling and a 
brief summary of the ruling’s content.

The reports, which are devised in a form, include no copy of 
the ruling. The contracting state which received the report 
can, however, readily request specific mutual administrative 
assistance and procure the complete ruling documents in this 
way. This is possible retrospectively back to the year 2010, as 
long as a ruling is still valid for the year in which the new rules 
enter into force. Companies potentially affected must therefore 
assume that the information contained in ruling documents will 
be transmitted to foreign tax authorities.

As a result, verifying the current situation of advance tax rulings 
is recommended. Existing rulings that are no longer up to date 
or which contain business secrets that should not be disclosed 
to other states can still be revised and renegotiated with tax 
authorities before the SEOI enters into force.

Contributed by
Fabian Duss and Dr Marco Greter, ADB Altorfer Duss  
& Beilstein AG
E fabian.duss@adbtax.ch, marco.greter@adbtax.ch



Important changes to the transfer 
pricing legislation in Ukraine  

Transfer Pricing (“TP”) rules are still a novelty in Ukraine, as there 
was no comprehensive transfer pricing regime in Ukraine before 
2013 but the 2013 regime has already been subject to several 
significant amendments, and compliance with the new reporting 
rules requires an extensive effort on the part of taxpayers.

The Law of Ukraine No. 609-VIII (the Law) dated 15 July 2015, 
introducing changes to Ukraine’s Tax Code regarding transfer 
pricing was officially published on 10 August 2015, and came 
into force from 11 August 2015. 

The amendments introduced are aimed at bringing the 
Ukrainian transfer pricing regulations in line with international 
practice and the OECD guidelines. They also clarify and refine 
the wording of certain provisions in order to avoid potential 
ambiguities and conflicts in their interpretation by taxpayers and 
tax authorities. 

The major changes introduced are the following: 
•  Transfer pricing rules no longer apply to Value Added Tax 

(VAT). 
•  The threshold for controlled transactions has been 

increased to UAH 5 million (approximately USD 230 
thousand) with one counterparty, provided that the total 
annual revenue of the taxpayer exceeds UAH 50 million 
(approximately USD 2.3 million). 

•  The provision regarding controlled transactions performed 
with or through non-related intermediaries has been 
clarified. 

•  Penalties for non-provision (late provision) of the report 
on controlled transactions have been increased to 300 
times the statutory minimum monthly salary; penalties for 
non-inclusion of controlled transactions in the report have 
been reduced to 1% of the amount of the non-declared 
controlled transactions, but not to exceed 300 times the 
statutory minimum monthly salary. The main changes are 
summarized in the table below.

Ground 

Failure to submit the 
report on controlled 
transactions

Failure to mention 
a controlled 
transaction in  
the report

Failure to submit TP 
documentation

Previous TP rules 

100 minimum 
wages

5 percent of the 
transaction volume

3 percent of 
the volume of 
transactions, 
capped at 200 
minimum wages

New TP rules

300 minimum 
wages

1 percent of 
the amount of 
transactions 
not included 
in the report, 
capped at 300 
minimum wages 
for all undeclared 
transactions

3 percent of 
the volume of 
transactions, 
capped at 200 
minimum wages

The List of Controlled Transactions in Ukraine, which was 
implemented for the first time in Ukraine in September 2013, 
has already been subject to several significant amendments. 
Due to these amendments, the list of transactions that a 
taxpayer shall report and document depends on the version 
of Article 39 of the Tax Code that is applicable to the period 
in which the transactions were undertaken. In addition to the 
versions in the Tax Code, a taxpayer should also pay attention 
to the applicable version of the list of “low-tax” states as 
periodically adopted and changed by the Cabinet of Ministers of 
Ukraine (“CMU”), which adds complexity to the issue.

Ukraine
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Prior to the recent changes, there were already three versions of 
the list of “low-tax” states. The versions of the list are described 
as follows:

 

Currently, the definition of “controlled transactions” in the Tax 
Code varies depending on the period as follows: 

The version of Article 39 of the Tax Code effective within the 
period from 1 September 2013 to 1 January 2015 requires that 
the following transactions are to be deemed controlled for TP 
purposes:
•  Transactions with related non-resident companies; 
•   Transactions with related resident companies, when such 

related residents either: 
 – declared a tax loss for the previous year; 
 – applied special tax regimes at the beginning of the year; 
 –  paid profit tax and/or value-added tax (“VAT”) at a rate 

different from the basic one; or 
 –  did not pay a profit tax or VAT at the beginning of the 

reporting year; 
•  Transactions with non-resident companies, registered in 

the “low-tax” states included in the list, as adopted by the 
CMU. The value threshold that gave rise to Transfer Pricing 
(“TP”) control was as follows: the annual aggregate value of 
the transactions should be greater than or equal to UAH 
50 million with each of the parties. This definition has since 
been amended, taking effect 1 January 2015. 

Article 39 of the Tax Code, in the version effective 1 January 
2015, excludes local transactions between Ukrainian legal 
entities and natural persons from TP control, and defines the 
following transactions as controlled: 
•  Transactions with related non-resident companies;
•   Sales of goods through non-residents acting as 

commission agents; and 
•   Transactions with non-resident companies, registered in  

the “low-tax” states as listed by the CMU. 

The special new rules target structures 
with independent intermediaries.

Namely, the transactions may be deemed controlled if the 
title to the goods, before finally passing to a related party, is 
first transferred to one or more non-related entities, which 
act as intermediaries. This rule establishes that tax officers 
may disregard intermediaries in such structures if such 
intermediaries 
1)  do not perform any significant functions;
2)  do not use significant assets; and 
3)   do not bear significant risks in a transaction between related 

parties. 

The State Fiscal Service of Ukraine issued Letter No. 
19545/6/99-99-19-02-02-15 dated 14 September 2015 to 
highlight a number of specific aspects of the application of the 
transfer pricing rules.

Business transactions shall be recognized as controlled 
transactions to the extent that the following conditions are met:
1)   the annual income of the taxpayer for the tax (reporting) 

year from any activity, assessed according to the Ukrainian 
National Accounting Standards, exceeds UAH 50 million 
(less indirect taxes);

2)   the total volume of business transactions of the taxpayer 
for the tax (reporting) year with each counterparty, assessed 
according to the Ukrainian National Accounting Standards, 
exceeds UAH 5 million (less indirect taxes).
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On 
25.12.2013 
73 countries

On 
14.05.2015 
76 countries

Included: 
Austria
Hong Kong  
Niue 
Turkmenistan 

Excluded: 
Albania

On 
01.08.2015 
75 countries

Excluded: 
Austria

On 
16.09.2015 
65 countries

Excluded: 
Guadeloupe 
Georgia
Lebanon 
Luxembourg
Malta
Morocco
UAE
Singapore
Switzerland
Jamaica



For the purposes of the accrual of corporate income tax by a 
taxpayer, controlled transactions are business transactions 
affecting the taxpayer’s tax base if one of the parties is a non-
resident who is registered in the state (territory) put on the list, 
as approved by the Cabinet of Ministers of Ukraine. A transaction 
is not controlled, if one of the parties of a business transaction is 
an unrelated non-resident in a state not included on the list, as 
approved by the Cabinet of Ministers of Ukraine.

If a business transaction is carried out by a resident with a 
related non-resident or a (non)-resident commissionaire, 
who is registered in the state (territory) on the list of “low-tax” 
states (territories), such a transaction shall be recognized as a 
controlled transaction.

According to sub-paragraphs 39.2.1.5, 39.2.1 of p. 39.2 of 
art. 39 of the Code, if in a sequence of business transactions 
between a taxpayer and its related party, a non-resident, 
which (transactions) are mentioned in subparagraphs 39.2.1.1, 
39.2.1.2, 39.2.1.3, and subparagraph 39.2.1 of p. 39.2 of art. 
39 of the Code, the title to the subject of the transaction, 
in advance of its transfer from the taxpayer to its related 
non-resident (in the case of export transactions), or from a 
related non-resident to the taxpayer (in the case of import 
transactions), is transferred to any one or several unrelated 
parties, then for the purposes of the accrual of corporate 
income tax by the taxpayer such a transaction shall be 
recognized as a controlled transaction between the taxpayer 
and its related non-resident, if the above unrelated parties:
•  do not carry out any meaningful functions related to the 

process of the purchase (sale) of goods (works, services) by 
(to) one related party from (to) the other related party;

•  do not use any material assets and/or do not accept any 
significant risks to broker the process of purchase (sale) of 
goods (works, services) by (to) one related party from (to) 
the other related party.

For the purposes of subparagraph 39.2.1 of p. 39.2 of art. 39 
of the Tax Code, “meaningful functions” and “assets” shall 
mean the functions which related parties would be unable 
to carry out independently in the course of their ordinary 
business without the assistance of other persons and use of 
such persons’ assets. Significant risks are the risks of which 
acceptance is obligatory in the course of the performance of 
such transactions.

On October 2015, the State Fiscal Service (SFS) issued 
Guidance Letter No.22908/6/99-99-19-02-02-15, clarifying 
that the commercial databases of Bureau Van Dijk (Orbis, 
Anadeus, RUSLANA,) Interfax (Spark), ThomsonReuters, 
Bloomberg, can be used as public sources for comparables and 
confirming compliance with the arm’s length principle. 

On October 2015, the State Fiscal Service (SFS) issued 
Guidance Letter No.23389/10/28-10-06-11, clarifying that 
the operations of a taxpayer selling goods to the non-resident 
companies, registered in the “low-tax” states listed by the CMU 
through a commissionaire are controlled transactions.

On 23 November 2015, the State Fiscal Service issued Guidance 
Letter No. 17834/10/26-15-15-03-11, clarifying that income 
arising from operational and non-operational foreign exchange 
differences is to be included in the taxable income of a company 
for the purposes of the transfer pricing rules. Therefore, foreign 
exchange differences should be taken into consideration when 
a transaction with a related nonresident entity is classified as 
controlled.

To conclude, Ukrainian legislators 
have made the complex matter of TP 
even more complex with numerous 
amendments to the rules.

Even the basic question of identifying controlled transactions 
requires a careful identification of the applicable set of rules. 

Contributed by
Natalia Yakibchuk, Pavlenko & Partners
E ny@pavlenkopartners.com 
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Overview
Corporate inversions have become a high-profile issue with 
Congress due to recent merger and acquisition activity of 
large U.S. multinational corporations that have shifted their 
tax residency to lower tax foreign countries. Approximately 
50 U.S. companies have reincorporated (i.e., inverted) in low-
tax countries since 1982, including 20 since 2012, despite 
Congress’ enactment of Section 7874 in 2004 intending to end 
the practice and despite recent proposals to change the law by 
the Obama administration to limit the practice.

Two key factors have driven the inversion frenzy: the U.S. having 
the highest corporate income tax rate at 35 percent and the fact 
that the U.S. is also one of few countries that taxes worldwide 
income. The U.S. tax law imposes income tax on the profits of 
American corporations’ foreign subsidiaries creating a strong 
incentive for American companies that receive a significant 
portion of their income from foreign sources to become a 
foreign corporation. When a U.S. company creates or buys a 
foreign parent, the combined company can escape U.S. tax on 
worldwide income and possibly take advantage of the U.S. tax 
law that allows interest deductions for payments to their own 
affiliates abroad.

What are inversions
Tax inversion, or corporate inversion, is broadly defined as the 
relocation of a corporation’s legal domicile to a lower-tax country 
while maintaining significant operations in its higher-tax country 
of origin. The inversion is typically accomplished in a transaction 
where a U.S. company is acquired by a foreign company, but the 
former shareholders of the acquired U.S. company control by 
vote or value the acquiring foreign corporation. 

Section 7874 provides two inversions rules with different 
U.S. tax consequences triggered when either at least 60% or 
80% or more of the stock of the acquiring foreign corporation 
(surrogate foreign corporation) is controlled by the former 
shareholders of the acquired U.S. company. Under either prong 
of this ownership test, the foreign company must acquire 
“substantially all” of the property: a) held directly or indirectly by 
the U.S. company; or b) that constitutes a trade or business of 
the U.S. company (i.e., the acquisition test). After the acquisition, 
to avoid the U.S. tax consequences, the expanded affiliated 
group (“EAG”), which is the combined operations of the U.S. 
and foreign company, must not have “substantial business 
activities” in the foreign country in which the foreign corporation 
was created or organized when compared to the total business 
activities of the expanded group (i.e., the substantial business 
activities test). The EAG will be treated as having substantial 
business activities in the foreign country if at least 25% of the 
EAG’s employees, assets and gross income are located in or 

derived from the “relevant foreign country” (i.e., the foreign 
country in which the corporation is incorporated). These rules 
apply whether the U.S. company is directly acquired by the 
foreign company or whether both the U.S. company and the 
foreign party are acquired by a newly created foreign parent 
company. 

If the acquired U.S. company shareholders own at least 60% of 
the acquiring foreign company, and the corporation does not 
meet the 25% substantial activities test, the U.S. company is 
defined as an “expatriated entity” and must pay U.S. tax on its 
“inversion gain.” The inversion gain is the income recognized on 
the transfer of stock or other property by the expatriated entity 
and any income received or accrued from the licensing of any 
property (e.g., a royalty from the license of intellectual property) 
during the “applicable period,” which is defined as the 10 year 
period beginning on the inversion date.

Example 1: On 12/1/2014, Corp A, a U.S. corporation, transfers 
its assets to “Newco” foreign corporation organized in the 
Cayman Islands, where it does not have substantial business 
activities, for 75% of Newco’s stock. The stock is distributed to 
Corp A’s shareholders. Corp A is an expatriated entity and Newco 
is a surrogate foreign corporation. The inversion gain is taxable 
and recognized by Corp A. As an inversion gain, Corp A is taxed 
at the maximum corporate rate without the ability to use of any 
losses carryovers or other tax attribute to reduce the tax.

Example 2: In 2013, Corp A, a U.S. corporation, merges into 
a subsidiary of ForeignCo, an Irish corporation. ForeignCo 
is treated as the acquiring corporation and the former 
shareholders of Corp A receive 70% of ForeignCo’s stock for 
their stock in Corp A. No substantial business operations are 
conducted by ForeignCo in Ireland. Corp A is an expatriated 
entity and ForeignCo is a surrogate foreign corporation. The 
shareholders of Corp A recognize gain on the exchange of their 
Corp A stock for ForeignCo stock. Corp A recognizes no gain on 
the inversion and has no inversion gain. 

If the acquired U.S. company shareholders own at least 80% 
of the acquiring foreign company, then the foreign company 
for U.S. tax purposes is considered to be a “domestic” (i.e., a 
U.S. company) and is an “inverted corporation”. The foreign 
company is now required to pay U.S. tax on its worldwide income 
and the foreign company’s non-U.S. subsidiaries are treated as 
controlled foreign corporations subject to the U.S. anti-deferral 
provisions. At a lower threshold of retained stock ownership (i.e., 
greater than 60% but less than 80% in the foreign corporation), 
Congress determined that such a change in ownership was not 
entirely motivated for tax reasons. 

United States

U.S. corporate expatriation and the U.S. anti-inversion rules
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In summary, a foreign corporation will be treated as an inverted 
company, if pursuant to a plan or series of related transactions, 
the foreign corporation acquired directly or indirectly 
substantially all the properties held directly or indirectly by the 
U.S. company, after the acquisition at least 60% of the stock of 
the foreign corporation is held by former shareholders of the 
U.S. company, and after the acquisition the combined foreign 
company (EAG) does not have substantial business activities 
in the foreign country under which the foreign corporation is 
incorporated. Under the 80% or more stock ownership rule, the 
foreign corporation will be treated as a U.S. corporation.

Current state of the U.S. anti-inversion rules
Key members of Congress have introduced legislation based 
on President Obama’s proposal. The Obama administration 
proposed to make inversions more difficult for companies that 
have the majority of their operations and ownership in the U.S. 
Their proposal prevents U.S. companies from reincorporating 
abroad if they are owned by at least 50% of the former U.S. 
parent’s stockholders, a decrease from the current threshold of 
80%, and would also require that the new foreign corporation be 
primarily managed and controlled from abroad. 

Furthermore, the Treasury Department and the Internal 
Revenue Service issued a ruling (Notice 2015-79) in November, 
2015 addressing transactions structured to avoid the 
application of Section 7874. Notice 2015-79 specifically 
addresses:
•  The substantial business activities test by strengthening it 

to require the foreign acquiring corporation to be subject to 
tax as resident of the relevant foreign country.

•  Transactions structured through a third country to avoid 
application of the 80% threshold may not avoid application 
of Section 7874. The typical transaction may involve an 
acquisition where a U.S. company combines with an existing 
foreign corporation by establishing a new foreign parent 
corporation for a combined group with a tax residence that 
is different from that of the existing foreign corporation 
thus making the foreign parent corporation tax resident 
of a “third country.” In these transactions, the stock of the 
existing foreign corporation is acquired by the new third-
country parent and the shareholders of the existing foreign 
corporation receive more than 20% of the stock of the new 
third-country parent. The IRS will disregard the stock of the 
new third-country parent issued to the shareholders of the 
existing foreign corporation for purposes of determining 
whether the 80% threshold is met.

•  Post-Inversion Tax Avoidance:
 –  The Notice expands the definition of inversion gain to 

include income and gain recognized by the expatriated 
entity from the indirect transfer or license of property.

 –  The U.S. exchanging shareholder will be required to 
recognize gain from the exchange of stock of any 
controlled foreign corporation (i.e., subsidiary more than 
50% owned by the expatriated entity) if the transaction 
terminates the foreign subsidiary’s status as a controlled 
foreign corporation.

Contributed by
James Loizeaux, CliftonLarsonAllen
E james.loizeaux@claconnect.com
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Contact us

For further information on any of the matters 
discussed in this Newsletter, please contact:

Mike Adams

E mike.adams@nexia.com
T +44 (0)20 7436 1114

Nexia International is a leading worldwide network of independent accounting and consulting firms, providing a comprehensive portfolio of audit, accountancy, tax and advisory services.

Nexia International does not deliver services in its own name or otherwise. Nexia International and its member firms are not part of a worldwide partnership. Nexia International does not 

accept any responsibility for the commission of any act, or omission to act by, or the liabilities of, any of its members. Each member firm within Nexia International is a separate legal entity.

Nexia International does not accept liability for any loss arising from any action taken, or omission, on the basis of the content in this publication. Professional advice should be obtained 

before acting or refraining from acting on the contents of this publication.

Any and all intellectual property rights subsisting in this document are, and shall continue to be, owned by (or licensed to) Nexia International Limited.

References to Nexia or Nexia International are to Nexia International Limited.

Additions to the website

• Real Estate Newsletter

Soon to be added:
• European Holding Company Analysis 2016
• Asia Pacific Holding Company Analysis (NEW)

Events Planned for 2016 (so far)

• 7 – 8 April: Indirect Taxes training course, Budapest, Hungary 
• 13 – 15 April: EMEA Regional Conference, Vienna, Austria 
• 17 – 21 May: NCS & SA combined regional conferences, Puerto Rico 
• 8 – 11 June: International Tax Conference, Boston, USA 
• 7 – 9 July: International tax training course, Leiden, The Netherlands 
• 7 – 9 July: Asia Pacific Regional Conference, Seoul, Korea 
• 29 September – 1 October: Annual Conference, London, UK 
• 20 – 21 October: EMEA Tax Group meeting, Berlin, Germany  
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