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Indirect tax continues to be the tax of choice by the OECD 
and IMF, with both bodies preferring indirect taxes over 
direct taxes as a revenue raising tool which they see as less 
harmful to growth. There are now over 160 countries around 
the world, all operating a system of indirect tax based on 
turnover. Whilst for the first time in a number of years we 
have seen a couple of European countries cut their standard 
rate of VAT in order to stimulate growth, this is unlikely to 
be adopted more widely, with Greece having to consider 
increasing its rates of VAT to increase revenues.

In this newsletter we look at three types of common 
transactions which regularly give rise to problems, and 
consider how they are dealt with for indirect tax purposes in 
different countries around the world. Happy reading. 
 

John Voyez, Chair Nexia Indirect Taxes Group 
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1.1 Tax me if you can...in Australia

In Australia, there is a different treatment for established and 
non established suppliers of digital services. Non established 
suppliers, with no presence in Australia, are generally not 
subject to Australia’s indirect tax regime. However, as is the 
case for many other countries, the Australian Government is 
also seeking a larger slice of the indirect tax pie, and intends 
to broaden the indirect tax base from 1 July 2017. The draft 
legislation is broadly modelled on the European Union (“EU”) 
rules, but with some key differences:
1 It will be imposed on non-tangible supplies acquired 

offshore by Australian consumers (including the supply of 
digital content) and consultancy services;

2 Where an Electronic Distribution Service (“EDS”) is used 
(such as iTunes), the obligation to impose and report the tax 
to the authorities is intended to rest with the EDS provider, 
and not the ultimate supplier.  This will occur where the 
operator controls key elements of the supply, such as 
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Digital supplies - a view from Australia and 
Japan 

The EU took steps a number of years ago to apply indirect 
taxes to electronically delivered services, with further changes 
taking place with effect from January of this year. The rest of 
the world is also following this lead. We will look at steps 
being taken in Australia and Japan.

delivery, charging, or terms and conditions;
3 All non-tangible supplies will be taxed regardless of the 

value of supply as no de minimis threshold has been 
proposed (currently most tangible supplies made over  the 
internet are not subject to indirect tax in Australia if their 
value is less than AUS 1000)

4 Only supplies made to end consumers will be caught 
(B2C), with business to business (B2B) transactions exempt.  
It is proposed that non established suppliers need only take 
“reasonable steps” to determine whether the recipient is 
an Australian business and that the treatment of the supply 
following those “reasonable steps” will be final (even if the 
entity is later found not to be an Australian business); and

5 Non established suppliers will only be required to register 
with the Australian tax authorities where their turnover 
relating to supplies to Australians exceeds AUS75,000  per 
annum.  The registration process will also be simplified if 
the entity does not intend to claim input tax credits. 
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1.2 Change of Rules for Consumption Tax for 
Internet Services - the Japanese way 

The Japanese are also changing their indirect tax rules. 
Japanese consumption tax is similar to the VAT model in 
the EU, and is generally based on the place where the 
service provider belongs.  If the place of the belonging 
of the service provider is not evident in the context of a 
cross-border service transaction, it is taken to be the usual 
address of the service provider.  Accordingly, online cloud 
services, online advertisement services, online distribution 
of digital contents such as a book, a movie, music, a game, 
software etc, (collectively referred to here as “internet 
services”) provided by a non established enterprise through 
a server located outside Japan has so far been treated as 
outside the scope and not subject to Japanese consumption 
tax.  Whereas the internet services provided by a Japanese 
enterprise, is subject to consumption tax in Japan.  

However, in order to solve the problem of distortion of 
competition, the tax rules for internet services in the 2015 
Tax Reform Act have been changed, and now focus on the 
address of the recipient of the services rather than that of the 
service provider, so that internet services provided by a non 
establish enterprise to Japanese customers shall be treated as 
a taxable transaction in Japan, regardless of the location of 
the service provider.  Note that the tax rules for other cross-
border service transactions remain the same.  

As with the EU, and Australia, internet services are classified 
under two headings; (a) “B2B” transactions, and (b) “B2C” 
transactions. The “B2B” internet service transaction is 
defined as service where it is evident from the character 
of the internet service and/or the transaction terms, that 
the provision of the service is to a business enterprise (for 
example, online advertisement services, providing a space 
in a cyber-shopping mall, certain online cloud service 
etc). The “B2C” internet services are defined as a service 
transaction, other than “B2B” internet services (for example, 
online distribution of digital contents, e-learning services, 
an exhibition service in an internet auction etc).

(a) The “B2B” internet services 
 There are no specific consumption tax implications for a 

non established service-provider, since the reverse charge 
is applied in this case.  The non established service-
provider is not required to file a consumption tax return or 
pay output tax.  It is necessary to indicate on an invoice 
that the Japanese recipient of the services (a business 
enterprise) is obliged to pay consumption tax (output tax) 
on the transaction to the Japanese tax authorities.

(b) The “B2C” internet service transaction
 A non established service-provider is required to file 

a consumption tax return and to pay output tax on a 
“B2C” supply.  There is no exemption for SME’s for 
non established service-providers.  Credit for input tax 
incurred for non established service suppliers may not be 
possible if they are not registered.

 The non established service-provider may register with the 
Commissioner of National Tax Agency (“NTA”), if all of 
following conditions are met:

 (i)  The supplier has an office or a tax agent (restricted to a
        certified tax accountant or a lawyer) in Japan. 
  (ii) there are no outstanding national taxes.
  (iii)More than one year has passed since the revocation of
        any previous registration by NTA.

The small enterprise exemption is not applied to the non 
established service-provider in the tax year when the 
registration takes effect. 

The new consumption tax law and regulations will be 
applied to internet service transactions commencing on and 
after 1 October, 2015.  A non established service-provider 
for the “B2C” internet services may file an application to 
be treated as a registered foreign service-provider with the 
Commissioner of NTA from 1 July 2015.
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VAT aspects of the transfer of a going 
concern - views from Europe, Singapore and 
Switzerland 

2.1 European TOGC issues 

Article 19 of the Principle EU Directive states that in the 
event of the whole or partial transfer of a business and 
its assets, EU member states may consider that no supply 
has taken place for the purposes of a charge to VAT.  In 
such cases the party acquiring the goods is treated as the 
successor to the transferor.  Most EU member states, have 
implemented this article of the Directive in their national 
law. 

In this article we take a closer look at the VAT aspects of a 
going concern transfer and when this rule is applied. We 
discuss issues such as the requirements and consequences. 
We also examine the special aspects applicable to the 
transfer of immovable property and shares. 

Totality of assets
Neither the Directive nor the national legislation includes 
a definition of the term “Totality of assets”. However, the 
European Court of Justice (CJEU) explained the term in its 
judgement in the Zita Modes case, and stated that it was 
a European Union legal concept. This implies that the 
meaning of the term has to be applied in the same manner 
throughout the European Union to prevent differences 
or distortions between member states. According to the 
CJEU, the term “Totality of assets” covers the transfer of a 
commercial enterprise, or of an autonomous business unit, 
with tangible and possibly intangible assets, which together 
form a going concern or part of a going concern with which 
an autonomous economic activity can be carried out. These 
terms does not however also include the separate sale of 
goods, such as the sale of a stock of products. 
The transfer of an autonomous business unit which has 
solely intangible property may also qualify for application of 
the TOGC rule, and under certain conditions the rule may 
cover the transfer of shares and immovable property, but this 
is considered later in this article. 

Continuation requirement
One issue concerns whether the application of the rule 
requires that the business concern must be continued. In 
the Zita Modes judgement the CJEU stated that continuation 
by the acquirer is not a precondition. Continuation is only 
the consequence of the fact that notionally no supply takes 
place. The acquirer is also not required to pursue the same 
types of economic activities as the transferor. However, the 
judgement does stipulate a certain continuation requirement 
in that the acquirer must have the intention to continue to 
operate the commercial enterprise or business unit, and not 
to immediately liquidate the activity concerned and sell the 
stock, if any. The transferred parts of the enterprise must also 
be sufficient to enable autonomous economic activity to 

continue.  Therefore, for there to be a TOGC, two points are 
important concerning the continuation requirement:
•	the	acquirer’s	intention,	and
•	that	which	is	acquired	must	be	capable	of	separate	

autonomous economic activity

It is not clear for how long the acquirer should continue 
the business. In the Netherlands, the Dutch Supreme Court 
stated that a period of eight days is not sufficient. However, 
would the acquirer’s intention to continue the going 
concern for a further six months be sufficient? 

Transfer of rights and obligations
The main effect of the application of TOGC is that the 
acquirer is treated as the successor to the transferor. This 
means that the rights and obligations the transferor had 
on the basis of national law at the time of the transfer are 
transferred in full to the acquirer. This includes, in certain 
EU member states, VAT accounting obligations ie. current 
VAT adjustment periods are taken over by the acquirer, 
options for certain VAT accounting regimes apply, VAT 
exemption related to property etc. 

Details of transfer of immovable property which has been 
let 
Case law on the treatment of the transfer of let immovable 
property in conjunction with the transfer of a totality of 
assets has undergone many changes.  In the Netherlands, 
until 2008, the Dutch Supreme Court took the view that 
the transfer of let immovable property by itself could not 
amount to the transfer of a totality of assets.  This could 
only be deemed to be the case in conjunction with the 
transfer of other assets. The issue of whether the Supreme 
Court’s position was correct only arose as a result of the 
Zita Modes judgement.  It became clear in 2008 that the 
Supreme Court’s opinion had changed when it ruled that 
an autonomous economic activity can be carried out using 
a single asset ie. a let property which could satisfy the 
conditions.  This case concerned the sale of a multi tenanted 
commercial building, the units in which were let separately.  
The question remains in the Netherlands, whether the 
transfer of a single immovable property which has been let 
also qualifies as the transfer of a totality of assets. Tax and 
Customs Administration has always taken the position that 
this was not possible, but this position no longer seems 
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2.2 A GST view from Singapore on TOGC’s 

As with most countries applying the TOGC rule, in 
Singapore the transfer of a business and assets may be 
made free of GST. Such a supply is treated as an “excluded 
transaction”  if it satisfies all the following conditions;
(a) The supply of assets is made in relation to a transfer of
     the business, or part thereof, to the transferee as opposed 
     to just a mere transfer of the assets (in general, this
     condition is satisfied where the transferee takes over all
     assets and liabilities of the business); 
(b) The assets to be transferred must be intended for use by  
     the transferee in carrying on the same kind of business of 
     the transferor; 
(c) In cases where only part of the business is transferred,
     that part must be capable of being operated 
     independently; 
(d) The business or part thereof must be a going concern at
     the time of the transfer (there must be no closure of
     the business immediately after the transfer, except for  
     temporary closure that may be necessary to put the
     business in operation under the new ownership); 
(e) The transferee must be a GST registered person at the

tenable in the light of the Supreme Court’s judgement. In 
other EU-member states similar discussions take place. This 
makes that the treatment involving a transfer of real estate a 
particular issue. 

Details regarding share transfers
The ECJ found that, regardless of the size of the participating 
interest, the transfer of a company’s shares can only 
be equated with the transfer of a going concern if the 
participating interest forms part of an independent unit, with 
which it is possible to carry out an autonomous economic 
activity, and that activity is continued by the acquirer. A 
share transfer in itself, which is not linked to the transfer 
of assets, does not enable the acquirer to continue an 
autonomous economic activity. The Supreme Court followed 
the CJEU’s judgement in this case. The conclusion is that 
shares may only be transferred as a TOGC if they are held as 
part of a larger totality of assets.

Input tax deduction
No supply or service is considered to have taken place 
with the transfer of a totality of business assets. Therefore 
the transaction is entirely outside the scope of VAT. What 
then are the consequences for input tax deduction on costs 
incurred? This is a pertinent question, as the costs involved 
in an acquisition process can be considerable.  The CJEU 
attempted to answer this question in its Abbey National 
judgement, in which the court ruled there must in principle 
be a direct link with the general pro rata calculations where 
there is an exempt or partly exempt business. However, if 
the part disposed of gave a full right to deduction of VAT, 
the costs which are directly and demonstrably linked to the 
transfer of that taxed part are fully deductible. 

The consequence is that there is an entitlement to deduct 
input tax in full if the activities are subject to VAT. In the 

case of entrepreneurs whose business activities are partially 
exempt, it is important for them to determine whether the 
part of the business which is transferred qualifies for a full 
deduction or, if any, a pro rata. 
 
Prevention of distortion/tax evasion
Article 19 of the Directive also provides EU member states 
with the option of taking measures to prevent distortion of 
competition, if the recipient of the assets is not wholly liable 
to tax. They may also adopt any measures needed to prevent 
tax evasion or avoidance, although not many countries have 
made use of this option up till now. 

Conclusion
The application of a TOGC means that the buyer is not 
required to fund the cost of VAT on the purchase price 
because the transfer is not considered as a transaction 
which is subject to VAT.  In the case of a fully taxable 
seller, the input tax on the costs relating to the transaction 
is fully deductible. This rule may also cover the transfer of 
immovable property.  However, at present, the rule can only 
cover the transfer of shares if the shares form part of a larger 
transaction. 
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     time of the transfer (if the annual value of the taxable
     supplies of the transferee exceeds, or is reasonably
     expected to exceed, S$1million immediately after the
     transfer, the transferee has the liability to register for
     GST); and 
(f) Both the transferor and transferee must maintain sufficient 
    records on the transferred assets. 

Claiming input tax on TOGC expenses
The transferor or the transferee can claim input tax that is
incurred on expenses specifically relating to the TOGC
(“TOGC expenses”), provided that the expenses are: 
(i) attributable to taxable supplies or outside the scope 
    supplies which would be taxable if made in Singapore; 
(ii) supported by valid tax invoices; and 
(iii) are not generally otherwise disallowed.

If the transferee acquires assets by way of an excluded 
transaction, and the assets are to be used exclusively to 
make taxable supplies, the GST incurred on the TOGC 
expenses can be recovered in full. Conversely if the assets 
of the acquired business are to be used exclusively to make 
exempt supplies, none of the input tax on the expenses 
attributable to the TOGC can be recovered. Likewise, if the 
assets are to be used in making both taxable and exempt 
supplies, the input tax incurred on TOGC expenses must 
be apportioned in accordance with the partial exemption 
method applicable to the transferee.

For the transferor who sells a business and assets, and the 
transaction qualifies as an excluded transaction, the GST 
incurred on the TOGC expenses may be treated as part of 
the general overheads of the transferor. The input tax on 
such expenses is claimable as input tax of the transferor, 
subject to input tax attribution rules applicable to the 
business.

Repayment of input tax deemed deducted for TOGC
Note that for TOGC’s, the transferee is required to repay 
the input tax deducted to the tax authority if, within 5 years 
after the date of transfer: 
(a)  there is a distinct change in the activities of the   
 acquired business by the transferee; or 

2.3 And finally, a TOGC view under Swiss 
VAT rules which is different from what we 
have seen so far

Switzerland although situated in the centre of Europe is not 
part of the European Union. Consequently, the Principle EU 
VAT Directive is not applicable for transactions taking place 
in Switzerland. The Swiss VAT Act takes another view on the 
transfer of a going concern to that in Article 19 of the EU 
VAT Directive, and so the following provides an overview 
of the Swiss position on TOGC’s and related business 
reorganisations, with a focus on transactions involving 
immovable property.

General Swiss VAT rules on TOGC’s
The Swiss VAT Act does not provide specific rules for the 
transfer, whether or not for consideration, of an enterprise, 
or a part of an enterprise, or, in terms of the terminology of 
the European Court, for the transfer of a “totality of assets”.  
These transfers follow the normal VAT rules i.e. they are not 
considered per se to be treated as a non supply. The transfer 
of tangibles follows the VAT treatment of supply of goods, 
and the transfer of intangibles the treatment of a supply of 
services. Also, for a supply where the consideration relates 
to the transfer of a business by way of a contribution to 
another business, the consideration in this case consists 
of the increase in value of shares of the business. Taxable 
transfers are subject to Swiss VAT at the standard rate of 8%.

Simplification of TOGC’s in terms of VAT by Swiss 
Notification Procedure
However, to facilitate corporate reorganizations, and thus 
the transfer of businesses or parts of businesses, and avoid 
unnecessary cash outflow issues, Article 38 of the VAT Act 
provides that VAT can be settled by means of a so called 
“notification procedure”. The corresponding business 
transfers are therefore reported to the Swiss Federal Tax 
Administration on form 764, and a corresponding entry 
in the VAT declaration. The payment of the output tax by 
the transferor and recovery by way of input VAT deduction 
by the recipient is not required. At the same time, the 
notification procedure reduces fraud risk by avoiding high 
VAT claims. 

(b)  the change in the business activities resulted in a change    
      in usage of the acquired assets (for example from 
      a taxable supply to an exempt supply). Repayment      
      of input tax is not required when the reduction in the   
      proportion of taxable supplies to exempt supply is due  
      to normal fluctuation of business transactions. 
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accepts the declaration of the book values in accordance 
with direct tax principles, in order to simplify the procedure.

Partial Succession of the Transferee
If the transferee does not use the assets, or part thereof, to 
the same extent as the transferor for taxable  purposes, an 
input VAT adjustment will apply. The transferee has the same 
VAT status as the transferor with respect to the pro-rata use 
of the assets (taxable versus tax exempt use), the adjustment 
period, and the basis for input VAT correction. The acquirer 
shall provide evidence of previous use of the transferred 
assets in the reporting procedure. Also, the transfer of the 
relevant documents should be covered in the contract (SPA, 
merger-contract, spin-off agreement, etc.). This applies in 
particular to the transfer of real estate.

Due to the tax adjustments outlined above, the requirement 
to continue the same business (as per Article 19 of the 
EU VAT Directive) is not applied for Swiss VAT purposes. 
If the transferee liquidates the business immediately 
after a transfer, this does not affect the application of the 
notification procedure at the time of the transfer, but does 
result in a pro rata correction of input VAT on the acquired 
assets. For movable assets, a correction period of 5 years 
applies, and for immovable assets, 20 years.

However, an entire “tax succession” (legal succession 
pursuant to Art. 16 para. 2 VAT Law) shall only be 
applicable if a company is acquired and the existing 
taxpayer ceases to exist any longer. Only in this case, the tax 
successor takes over the material as well as the procedural 
obligations of the transferor with respect to VAT, in addition 
to the above.
 
In a derogation from the general principles, the Swiss VAT 
Act clarifies, in Article 29 para. 2, that a right to deduct 
input VAT also exists when investments are purchased or 
sold, even though these transactions are in principle exempt 
from VAT and would exclude the entitlement to input VAT 
deduction. Moreover, reorganisations, including the transfer 
of businesses or parts of businesses in terms of the TOGC, 
are entitled to input VAT deduction under this provision. 
Input taxes relating to the transfer of businesses or parts of 

Scope of Swiss Notification Procedure
Only transactions that are taxable in Switzerland fall 
under the notification procedure. Therefore, the transfer of 
investments, receivables, and financial assets (transactions 
that are VAT exempt without credit) do not fall under the 
notification procedure. This also applies to zero-rated 
transactions or supplies where the place of supply is abroad 
(e.g. transfer of tangibles and intangibles to a company 
abroad). Transfers or reorganisations within a VAT group 
as intra-group sales within a single taxable entity are not 
subject to the notification procedures either. However, 
where notification is required, the transferee must meet 
special requirements. It must be a company that is subject 
to VAT or will become subject to VAT as a result of the 
transaction. It is necessary to distinguish here between 
mandatory and voluntary application of the notification 
procedure.

Mandatory and optional application of the notification 
procedure
The mandatory application of the notification procedure 
includes TOGC’s which would fall within the meaning of 
Article 19 of the EU VAT Directive, but is not limited to 
these. The following transactions are compulsorily covered 
by the notification procedure:
• Reorganisations, which are tax-neutral from a direct tax 

perspective. This includes in particular mergers, and 
de-mergers, but also the transfer of individual items of 
fixed assets between domestic corporations to domestic 
subsidiaries.

• Other transfers of a totality of assets, or part thereof, 
in connection with the formation, liquidation or 
other restructuring (not tax-neutral from a direct tax 
perspective). 

In all cases, a further prerequisite is that either the VAT 
amount for the taxable transferred assets must exceed CHF 
10,000, or the transfer must be made to a related person.
The optional application of the notification procedure can 
apply, especially for immovable property, and to the transfer 
of individual assets or parts thereof.

The transfer of immovable property is generally exempt from 
VAT, but one can opt for application of VAT to a transfer 
insofar as the building or part of the building in question 
is not used for residential purposes. The TOGC notification 
procedure thus provides a cash flow advantage for the 
transfer for immovable property. This option is not available 
however if the property is transferred as part of a business , 
i.e., where the notification procedure would compulsorily 
apply. The application of the notification procedure,  
whether mandatory or optional, requires that the building 
is a taxable transfer to the extent that the transferor used it 
for taxable purposes (i.e. own business purposes or let with 
option to tax) at the time of the transfer.

Administrative Aspects
Notification is made as part of the VAT declaration. In 
addition, form 764 and a list of the assets and liabilities 
transferred must be attached. For a transfer to a connected 
person at book value, the Swiss Federal Tax Administration 
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businesses are therefore deductible as part of the pro rata of 
the transferor or the transferee.

Conclusion
The VAT law in Switzerland does not qualify TOGC’s as non 
supplies, but essentially assesses them under the general 
VAT rules. The notification procedure helps cash flow and 
avoids funding problems that would otherwise result from 
treating the transaction as taxable. It also acts as a security 
for the tax authorities, as it avoids high tax receivables on 
one hand and input tax recoveries on the other.

Although the transfers are taxable in principle, the deemed 
VAT due with respect to an input VAT correction for a 
change in use is not based on the sales price or transfer 
value. Rather, the basis for the correction is to look at the 
input VAT reclaimed by the previous owner (transferor). This 
results in a further advantage for the transferee as compared 
to a “normal” taxable transfer; the risk of a sizeable input 
VAT correction for a later change of use (i.e. reduction of 
taxable use) is generally smaller than if a sales value was 
adopted. Further, a tax correction in favour of the acquiring 
taxpayer is possible in the case of an increase in taxable 
use. As the scope of the notification procedure exceeds 
the scope of Article 19 of the EU Principle VAT Directive 
on TOGC’s, this leads to a number of advantages outlined 
above for almost all types of corporate reorganisations.  
The ability to apply the optional notification procedure, 
particularly with respect to the transfer of individual 
properties, optimises the VAT potential. In both cases 
however the risks that may result from incomplete 
documentation, in particular on the part of the previous 
owner, should not be underestimated.

While the VAT treatment of TOGC’s distinguishes the Swiss 
VAT law from the EU regulations, the wider provisions for 
input VAT deduction related to TOGC’s are in line with the 
principles of EU law (see Abbey National judgment).

Contributed by

Britta Rehfisch, ADB Altorfer Duss & Beilstein AG, 
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Finally we take a look at how Europe, 
Singapore and Australia deal with 
consignment stocks, an indirect tax situation 
which continues to throw up challenges to 
the way transactions are to be interpreted 

A VAT case study on consignment stocks in 
Europe 

Consignment stock arrangements are commonly used in 
international trade, and are common in the automotive 
industry. However, how these goods are treated for VAT 
purposes is often a source of major problems. 

What are consignment stocks?
There is no legal definition of consignment stocks. In 
business, consignment stocks are normally considered to be 
goods that one company (the supplier) makes available to 
another company (the customer) for its own purposes. The 
customer normally uses the goods for its own operations. 
The goods are termed consignment stocks because the 
supplier retains legal title to the goods in the warehouse.  
Title is only transferred to the customer once the goods are 
taken out of stock.

If a company maintains consignment stocks in its home 
country, VAT complications do not normally arise.  
However, problems do arise when the goods are transported 
to be held as consignment stocks located in another country.  
Below we consider the situation when an EU company 
maintains consignment stocks in another EU member state, 
and also the situation when a company established outside 
the EU maintains consignment stocks in the EU. 

Consignment stocks maintained by an EU company in 
another member state
Within the EU the cross-border supplies to be held in a 
warehouse are considered to be a “fictitious” VAT-exempt 
intracommunity supply (intracommunity movement of 
own goods unrelated to any underlying legal transaction).  
The supplier must account for VAT on this movement of 
goods in the destination EU member state as if it were an 
intracommunity purchase (normally with an equal and 



Singapore and GST on consignment goods 

The approach to consignment stocks from a commercial 
point of view is the same as in the EU ie. goods are sent 
by their owner (the consignor) to an agent (the consignee), 
who undertakes to sell the goods. The consignor continues 
to own the goods until they are sold, so the goods appear 
as inventory in the accounting records of the consignor, as 
opposed to the consignee. Generally there are two separate 
supplies of goods in a consignment sale. The first supply 
is from the consignor to the consignee, followed by the 
second supply from the consignee to the end customer.
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simply two aspects of one single transaction which is 
satisfied when import VAT is paid by the German customer 
to the fiscal authorities. Based on this logic, the US 
company does not automatically assume that it must register 
for VAT in Germany.

However, based on the laws currently in force in Germany, 
the following points need to be considered;
•	A	movement	of	goods	from	a	non	EU	member	state	

(the US in this case) to be held as consignment stock in 
Germany triggers import VAT, which can be declared 
and paid to the tax office by either the supplier or the 
customer.  However, due  to the fact that the US company 
retains legal title to the goods in the consignment stocks, 
the German customer cannot claim this input VAT on 
importation of these goods in its VAT declaration.

•	Taking	the	goods	out	of	the	consignment	stock	by	the	
customer triggers a supply by the US company to the 
customer which is subject to VAT, for which the US 
company must register in Germany.  However, in this 
case, the US company can then claim the import VAT it 
has paid, provided that it holds the associated customs 
receipt or certificated duplicate from the customs office.

Conclusion
Consignment stocks are now an indispensable element of 
international trade. However, they do create VAT issues that 
need to be considered to avoid any VAT payments that may 
result in a tax cost. 
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opposite entry as input VAT). For this reason, the supplier 
generally has to register for VAT in the destination country.  
Due to the fact that the right to dispose in terms of VAT 
legislation only passes to the customer when the goods are 
removed from the consignment warehouse, the supplier will 
also subject this final supply of goods within the country of 
destination to VAT. The supplier must therefore invoice and 
charge VAT levied by the country in which the consignment 
stocks are located.

Generally the supplier may not usually have any interest 
in registering for VAT in the country of destination 
as registration involves a lot of administration and 
corresponding costs. To address the cost issue caused by 
the duty to register for VAT, some member states have 
introduced alternative simplified structures, some of which 
are permanent (e.g. the UK, the Netherlands and Hungary) 
and some of which are only temporary (e.g. France and 
Italy). These arrangements waive the need to distinguish 
between a movement of goods into consignment stocks, and 
a movement of goods out, as two distinct VAT transactions.  
Rather, an intracommunity supply to the customer only 
needs to be declared when the goods are actually supplied 
to the customer. This means the supplier can avoid the need 
to register for VAT in the destination EU member state.
 
By contrast, there are no simplified structures available 
in other EU member states (such as Germany, Poland, 
Portugal or Spain). This can distort the VAT treatment if the 
destination country assumes that the transaction qualifies as 
an intracommunity purchase by the customer, and therefore 
does not trigger the need for the supplier to register for VAT 
and obtain a VAT-ID-number. If a supplier transports goods, 
e.g. from Germany to consignment stocks in Hungary, 
this could trigger a supply subject to VAT from a German 
perspective, even though there is no book-keeping record of 
an intracommunity movement of goods. This would result in 
a tax burden for the German supplier. Hungary, by contrast, 
would merely assume that an intracommunity supply had 
occurred when the customer draws the goods out of the 
consignment stocks. The German fiscal authorities have 
resolved this issue by an administrative decree, by which 
the rules applying in the destination country may be applied 
if approval is obtained first from the respective German tax 
office. 

Consignment warehouse supplied by a company in a non-
member state

Another situation also raises VAT issues, namely when a 
supplier established outside the EU maintains consignment 
stocks in the EU. This is illustrated as follows using the 
example of a US company that maintains consignment 
stocks in Germany.

In our experience US suppliers generally assume that 
movements of goods into consignment stock, and 
withdrawals from stock for supply to the customer, are 
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Thus, where goods are sold on sale or return terms, the 
consignor should account for GST on the selling price to the 
consignee on the earlier of the following events;  
•	when	any	payment	in	respect	of	the	supply	is	received,	or	
•	when	an	invoice	in	respect	of	the	supply	is	issued,	or	 
•	twelve	months	after	the	removal	of	the	goods. 

The consignee should account for GST on the consignee’s 
selling price to the customer at the earlier of (i) when an 
invoice is issued; or (ii) when payment is received.

Goods sold on consignment in Singapore
As an illustration, consider a case where a perfume 
wholesaler, Company A (the consignor), sells perfume on 
sale or return terms to a retailer, X on 29 October 2014. The 
perfume is placed on display shelves in the retailer’s shop 
where the walk-in customers will purchase them for cash.

Assume that the consignor issued a tax invoice to the 
consignee on the 30th of each month for the amount of 
perfumes sold with payment terms of 15 days. The consignor 
should account for GST on the selling price based on tax 
invoice date. On the other hand, the consignee should 
account for GST on the selling price when the walk-in 
customers purchase the perfume.

If the unsold perfume is returned to the consignor before 28 
October 2015, there is no supply of goods, and therefore 
no GST to be accounted for. However the consignor must 
account for GST in its GST return for the period ending 31 
December 2015 (quarterly submission) if the perfume on 
display remains unsold after 28 October 2015.

Goods sold on consignment outside Singapore
If a manufacturing company established in Singapore (the 
consignor), sends goods on consignment to a business 
established in Malaysia (the consignee), and the consignor 
exports the goods from Singapore to the consignee’s 
warehouse located in a Free Trade Zone (“FTZ”) in Malaysia, 
title to the goods stored in the FTZ remains with the 
consignor. Sales takes place only when the consignee issues 
a purchase order to the consignor for withdrawal of goods 
sold to Malaysian company’s customers. 

When the consignor exports the goods to the FTZ, no 
invoicing or GST is applicable. There is no supply of 
goods or services as title of the goods still belongs to the 
consignor. The consignor, being the exporter of record, 
needs to report the exports in Box 2 of its GST F5 return. 
Sales only take place when the goods are removed from the 
FTZ by the consignee who subsequently imports the goods 
into Malaysia for sales to its customers. This transaction is 
outside the scope of Singapore indirect taxes, and no GST 
would be applicable for the invoice issued to the consignee. 
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And finally, a view from Australia on 
importing goods 

When goods are imported into Australia for consumption, 
a taxable importation will be made under the indirect tax 
regime.  It is the importer who is liable for indirect tax in 
Australia at a rate of 10% on the value of the imported 
goods.  The tax is assessed and collected by Australian 
Customs at the time of importation.

Where the goods are imported by an entity which is 
carrying on its business in Australia, the entity is generally 
entitled to reclaim the amount paid as an input tax credit 
at the end of the reporting period (generally monthly 
or quarterly). Entities who regularly import goods from 
overseas may wish to register for Australia’s Deferred Goods 
and Services Tax (“DGST”) concessions. These concessions 
allow importers to defer paying indirect tax on their imports 
until the end of the relevant reporting period, effectively 
aligning the payment of, and, any refund of, associated 
input tax credits.

It is important to note that entities (including, but not 
limited to, importers) do not need to have a permanent 
establishment in Australia to be liable for indirect tax. It is 
quite common for foreign entities to be making supplies 
with sufficient connection to Australia to warrant an indirect 
tax registration, and this does not necessarily mean that 
the entity will also have an exposure to the corporate 
tax regime. An entity may have sufficient connection 
to Australia where it carries on a business through an 
Australian agent, or maintains a place of business solely for 
the purpose of purchasing goods or merchandise.

In order to shift the indirect tax obligations to another 
business, the entity would need to sell direct to the 
customer and ensure that they are responsible for the 
importation of goods into Australia. 

It should also be noted that Australia’s indirect tax regime 
applies a reverse charge mechanism where parties agree 
that the Australian customer may remit the indirect tax 
instead of the non established supplier.  However, these 
concessions will not apply in all circumstances and care 
should be taken where these concessions are used.
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