
Global Real Estate

May 2014  Issue 02

Welcome to the 2nd edition of the Nexia Global Real Estate 
newsletter. Since the last edition, real estate markets proved 
globally to be a “safe harbour” and an attractive asset class 
for many investors, be it institutional investors or private 
individuals. We have witnessed new players occurring in the 
market, especially insurance companies, large corporates 
or newly established debt funds acting as financings parties. 
Especially with institutional investors, funds, funds of funds 
and pension schemes there is currently high liquidity in 
the market and the desire to invest according to pre-crisis 
standards. It will be crucial for the lending community and 
for investors to stick to the lessons learned from Lehman. 
Financial experts claim that senior lenders were pressed up 
the capital stack and mezzanine was pushed into the equity 
position. 

We see a run for residential properties as well as the demand 
in construction sites for commercial properties like office 
buildings or retail properties booming. So much that the 
commercial lease market is pretty much a tenant driven 
market. 
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One of the most particular lessons learned from the financial 
crisis is that investors need to be aware of their asset 
management and investment processes. In markets going-
up often we can see a big disconnect between investment, 
structuring, asset management and compliance. This means 
that real estate investments are hit by substantial unforeseen 
taxes, which results to double or triple the effective tax rate 
and thus substantially lowering the bottom-line, due to 
inefficiencies in processes or unawareness of tax traps or 
formal requirements. 

Being a network of dedicated advisors, Nexia International 
member firms are known for making things happen. The 
Nexia Global Real Estate Special Interest Group is growing 
ever since its inception in May 2012. Currently 27 members, 
representing 21 member firms and 16 countries offer our 
clients in-depth expertise in all real estate investment hot 
spots on a global scale. Being backed up by more than 
600 offices in more than 100 countries, we are able to 
accompany you in almost any jurisdiction you may wish to 
invest in, offering  the full range of advisory and accounting 
services during all phases of your investment period, from 
inception, structuring, implementation, foundation of 
companies, transactional services,  accounting, reporting, 
tax declarations, audit services to defending your structure in 
tax audits, bank reviews and in investment or de-investment 
scenarios.  

Contributed by

Henning-G. Wind, Chairman Real Estate Special Interest 
Group, Ebner Stolz, Germany
E henning.wind@ebnerstolz.de
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Supreme court adopts OECD view in 
Belgium-France real estate investment context
The so-called société civile immobilière (SCI) is a very 
popular and traditional type of company used to own 
French based real estate. Hence, also many Belgium tax 
resident individuals invest in real estate situated in France by 
incorporating a SCI which in turn holds the real estate.

As a general rule, a SCI has legal personality for French 
company law purposes. However, for French direct tax 
purposes a SCI is mostly translucide. This particular French 
tax notion can best be compared with the concept of “tax 
transparence” with one big difference: the French tax 
authorities will levy French taxes on the real estate in the 
hands of the SCI itself (even though the latter in essence is 
tax-transparent implying all underlying real estate income 
is deemed to be earned by the SCI shareholders directly). 
In addition, if the (often foreign) shareholders of SCI do not 
pay their French tax debts stemming from their co-ownership 
stake in the French based real estate, the French tax 
authorities will reach out to the SCI to collect those French 
taxes. For that reason, the profit allocation by an SCI to its 
shareholders does not attract French dividend withholding tax 
as there is no dividend distribution from a legal point of view.

In summary, a SCI clearly is a kind of French partnership as 
it is not taxed as a “corporation” for French corporate tax 
purposes and the SCI income is deemed to be directly earned 
by the SCI shareholders for French tax purposes. 

In the event that a Belgium tax resident is a SCI shareholder, 
the question thus arises how this Belgium individual is taxed 
on income derived from his SCI shareholding; in particular 
taking into consideration the aforesaid translucide tax 
treatment of SCI in France.

Without entering into details, a foreign partnership is treated 
as either a “corporation” or a “look-through” (ie tax-
transparent entity) for Belgium domestic direct tax purposes 
regardless of whether or not this entity is embedded with 
legal personality for foreign company law purposes; and 
regardless of the foreign tax treatment. This is called the lex 
societatis rule. The particularity of this Belgium domestic tax 
law rule is that the focus is on the foreign “company law” 

treatment (whereas the OECD strongly advises to focus on the 
foreign “tax” treatment).

Applied to the case of a SCI, since the latter has legal 
personality under French company law, a SCI should be 
treated as a “corporation” for Belgium tax purposes. In 
essence, this means that a Belgium individual is deemed to 
receive “dividend” income from the SCI which is subject 
to, currently, 25% Belgium personal tax. However, as the 
Belgium individual has already been taxed in France as 
well (ie in his capacity of shareholder of a translucide SCI) 
double taxation arises. It goes without saying that such 
double taxation results from the hybrid nature of the SCI, ie 
transparent for French tax purposes and non-transparent for 
Belgium tax purposes. Obviously, this cannot be tolerated.

On this point, in December 2004 the Belgium Supreme 
Court ruled that Belgium should align its Belgium direct 
tax treatment of the SCI with the SCI classification of the 
partnership for French “tax” purposes, ie a look-through in 
most of the cases. If such is the case and following Belgium-
France tax treaty analysis, only France has levying power 
to tax income derived from the real estate since the latter 
is located in France. In other words, Belgium should thus 
not tax any “dividend income” entailing no double taxation 
should arise.

Needless to say that this Belgium Supreme Court case law 
was highly appreciated by the Belgium tax practice; not in 
the least since this case law fully adheres with the guiding 
principles laid down in the 1999 OECD Partnership Report. 
For completeness’ sake, note that also the Belgium ruling 
commission has already adopted the same OECD Partnership 
Report principles on numerous occasions, be it in a different 
tax treaty context. 

Contributed by

Kurt de Haen, VMB Tax Consultants, Belgium 
E kurt.dehaen@vmb.be 

Delphine Parigi, Novances - DPZ, France 
E delphine.parigi@dpz-avocats.com

Belgium/France
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Real estate transfer tax – the new revenue 
source in Germany: Tax rate hikes and 
the underestimated impact of the newly 
introduced anti-RETT blocker legislation

From the perspective of the German federal states, the 
collection of real estate transfer tax (RETT) has a significant 
advantage: the revenue raised belongs to them. So what can 
they do to increase this revenue? The answer is simple: 
(1) raise the tax rate, (2) close loopholes and (3) find new 
ways to levy the tax.

Option 1, raising the tax rate, was made available to the 
states with the federalism reforms of 2006. Ever since, 
reports of one state after another raising the RETT rate, 
particularly in an effort to bolster state budgets with the 
resulting tax revenue, are commonplace. Leading the pack 
with a tax rate of 6.5% that went into effect on 1 January 
2014 is Schleswig-Holstein, followed by Berlin with 6% 
and the Saarland with 5.5%. The rate in most states is now 
5% and only Bavaria and Saxony stayed at 3.5%. Thanks to 
these rate hikes, higher real estate prices and the increased 
number of property transactions, RETT revenue climbed to 
around EUR 8.5 billion in 2013.

With option 2, the states quickly realised what loophole 
to close first: RETT blocker schemes had to go. In practice, 
such schemes were popular with extremely high-value 
properties. Instead of an asset deal (real estate purchase) 
that would trigger the tax, the parties agreed on a share deal 
(share purchase) using a two-tier corporate structure, the 
“RETT blocker.” The avoided RETT was generally divided 
and resulted in higher purchase prices. The scheme itself, 
however, was nothing shady. The RETT blockers were in 
keeping with, and simply consistent in their implementation 
of, years of legislation, case law and tax authority precedent.

Certainly not least of all, the sensational neo-German term 
“RETT blocker” and the easy method of avoiding real estate 
transfer tax it implies were a thorn in the states’ side. After 
much effort, the states got what they wanted: RETT blocker 
schemes were abolished effective 7 June 2013 with the 
introduction of a new Para. 3a to Sec. 1 the German Real 
Estate Transfer Tax Act.

Germany

Many have not realised, however, that the states made 
option 3, finding new ways to levy the tax, a reality with 
Sec. 1 Para. 3a of the German RETT Act. As written, the 
provision does not specifically mention the term “RETT 
blocker.” It is more general in nature, thus allowing for 
the broad interpretation for a number of different cases. In 
addition to affecting the RETT blocker schemes previously 
used, the new rule also affects corporate restructurings, 
corporate turnaround strategies and corporate successions.

Under the new provision, the “holding” (German 
“innehaben”) of an “economic interest” (German 
“wirtschaftliche Beteiligung”) of 95% or more is taxable. 
The latter represents the sum of the direct and indirect 
interests in the real estate owning company’s capital or 
assets. In determining indirect ownership, the investment 
stake is simply calculated down the chain of ownership. 
It is unclear to what extent the term “economic interest” 
includes creditor/debtor relationships (eg loan agreements, 
profit participation rights, atypical or typical silent interests). 
The tax authorities, in their coordinated states decree of 
9 October 2013, focus on participation in the capital or 
equity of the real estate owning company. However, not all 
states were satisfied with this outcome and there is already 
talk about enforcing a stricter interpretation in the future.

A major disadvantage of the new provision is the incurrence 
of RETT in restructuring cases. Previously, going from having 
a 95% indirect stake in a real estate owning company 
to a 95% direct stake did not trigger RETT. Now, in the 
words of the new provision and in the opinion of the tax 
authorities, it results in the holding of an economic interest 
and therefore triggers RETT. Even the slightest of changes in 
the ownership structure are affected by the new provision 
and could lead to the incurrence of RETT. Ultimately, this 
will make group restructurings, turnaround strategies and 
corporate successions far more complicated.

From a practical standpoint, RETT has become a true cost 
pool, something to be mindful of on the one hand and 
something to either avoid or reduce as much as possible 
on the other. Often, just slight changes in the corporate 
structure can trigger RETT. Therefore, it is recommended to 
review planned steps for their RETT consequences before 
making any changes.

Contributed by

Angelika Knaus, Ebner Stolz, Germany
E angelika.knaus@ebnerstolz.de
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India

Investment in Real Estate in India by non- 
residents

The investment in Real Estate by a non-resident Indian (NRI) 
or Person of Indian Origin (POI) and other non-residents 
is regulated in terms of section 6 of the Foreign Exchange 
Management Act ,1999 (FEMA) and other regulations (see 
notification No. FEMA 21/2000-RB dated 3 May 2000 as 
amended and consolidated foreign direct investment (FDI) 
policy).

Acquisition and transfer of immovable property in India

Non-resident Indian (NRI)
• a NRI can purchase any immovable property (other than 

agricultural land/plantation property/ farm house) in India
• a NRI may transfer any immovable property in India to a 

person resident in India. He may transfer any immovable 
property (other than agricultural land or plantation 
property or farm house) to an Indian Citizen resident 
outside India or a Person of Indian Origin (PIO) resident 
outside India

• NRIs can make payment for acquisition of immovable 
property (other than agricultural land/plantation property/
farm house) out of:
1. funds received in India through normal banking 

channels by way of inward remittance from any place 
outside India or by debit to his NRE/FCNR (B)/NRO 
account

2. such payments cannot be made either by traveller’s 
cheque or by foreign currency notes or by other mode 

except those specifically mentioned above.
• a NRI who has purchased residential/commercial property 

under general permission is not required to file any 
documents with the Reserve Bank.

Person of Indian Origin (PIO)
• a PIO can purchase any immovable property (other than 

agricultural land/plantation property/farm house) in India
• a PIO may acquire any immovable property (other than 

agricultural land/plantation property/farm house) in India 
by way of gift from a person resident in India or a NRI or a 
PIO

• a PIO may acquire any immovable property in India by 
way of inheritance from a person resident in India or a 
person resident outside India who had acquired such 
property in accordance with the provisions of the foreign 
exchange law in force or FEMA regulations, at the time of 
acquisition of the property

• a PIO can transfer any immovable property in India (other 
than agricultural land/farm house/plantation property) by 
way of sale to a person resident in India. He may transfer 
agricultural land/farm house/plantation property in India, 
by way of gift or sale to a person resident in India, who 
is a citizen of India. He may also transfer residential or 
commercial property in India by way of gift to a person 
resident in India or to a person resident outside India, who 
is a citizen of India or to a Person of Indian Origin resident 
outside India

• a PIO can make payment for acquisition of immovable 
property in India (other than agricultural land/ farm house/ 
plantation property:
1. by way of purchase out of funds received by inward 

remittance through normal banking channels or by debit 
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to his NRE/FCNR (B)/NRO account
2. such payments cannot be made either by traveller’s 

cheque or by foreign currency notes or by other mode 
other than those specifically mentioned above

• a PIO, who has purchased residential/commercial property 
under the general permission, is not required to file any 
documents with the Reserve Bank.

Acquisition of immovable property by a non-resident for 
carrying on a permitted activity
A non-resident who has established a Branch, Office or 
other place of business, excluding a Liaison Office in India 
for carrying on any activity in accordance with the FEMA 
Regulations, May 2000:
a. acquire any immovable property in India, which is 

necessary for or incidental to carrying on such activity, 
provided that all applicable laws, rules, regulations or 
directions for the time being in force are duly complied 
with; and the person files a declaration with the Reserve 
Bank within a period of ninety days from the date of such 
acquisition 

b. transfer by way of mortgage to an Authorised Dealer as a 
security for any borrowing made towards acquiring the 
above property.

Purchase of immovable property in India by a foreign 
national of non-Indian origin
Foreign nationals of non-Indian origin resident outside India 
are not permitted to acquire any immovable property in 
India unless such property is acquired by way of inheritance 

from a person who was resident in India. However, they can 
acquire or transfer immovable property in India, on lease, 
not exceeding five years without the prior permission of the 
Reserve Bank.

Foreign nationals of non-Indian origin, other than a citizen 
of Pakistan, Bangladesh, Sri Lanka, Afghanistan, China, 
Iran, Nepal or Bhutan, can acquire immovable property in 
India on becoming resident in India in terms of the Foreign 
Exchange Management Act, 1999. In this connection, he 
has to satisfy the condition of period of stay. The type of visa 
granted should clearly indicate the intention to stay in India 
for an uncertain period to determine his residential status.
Foreign nationals of non-Indian origin who have acquired 
immovable property in India by way of inheritance with the 
specific approval of the Reserve Bank or have purchased 
the immovable property with the specific approval of the 
Reserve Bank, cannot transfer such property without the 
prior permission of the Reserve Bank.

Legal restrictions on ownership of real estate by non-
resident
The FDI policy differentiates between a non-resident, a NRI 
and a PIO. As per the provisions of the FDI policy, a NR is 
not permitted to directly acquire real estate in India, unless 
done through an Indian entity. FDI in an Indian company 
engaged in real estate is permitted without any prior 
regulatory requirement (ie under the automatic route) up to 
100% of the paid-up capital of the Indian company, subject 
to fulfillment of conditions as listed herein below:

Particulars Provisions of FDI policy

Activities wherein foreign 
investments is permitted

The Indian company must be engaged in the development of townships, housing, built-up infrastructure and 
construction development projects (which would include, but not be restricted to, housing, commercial 
premises, hotels, resorts, hospitals, educational institutions, recreational facilities, city and regional level 
infrastructure)

Project level restrictions Minimum area to be developed under each project:
• in case of development of serviced housing plots, a minimum land area of 10 hectares
• in case of construction-development projects, a minimum built-up area of 50,000 square meters; and
• in case of a combination project, any one of the above two conditions would suffice

Capitalisation and lock-in 
requirements

Minimum capitalisation
• USD10 million for wholly-owned subsidiaries
• USD5 million for joint ventures with Indian partners.

The funds would have to be brought in within six months of commencement of business of the company. 
Original investment, ie the entire amount brought in as FDI, cannot be repatriated before a period of three years 
from the date of completion of the minimum capitalisation. The lock-in period of three years will be applied 
from the date of receipt of each installment/tranche of FDI or from the date of completion of the minimum 
capitalisation, whichever is later. However, the investor may be permitted to exit earlier with the prior approval 
of the government through the FIPB.

Other conditions At least 50% of the project must be developed within a period of five years from the date of obtaining all statu-
tory clearances. The investor would not be permitted to sell undeveloped plots.
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In summary, FDI must be channelised towards ‘development 
capital’ and not towards trading in real estate. FDI in hotels, 
hospitals, special economic zones, IT parks, roads, bridges 
and other similar infrastructure projects is not subjected to 
the restrictions listed herein above, and are allowed under 
the 100% automatic route. As seen above, NRI and POI can 
directly acquire immovable property in India without the 
need to interpose an Indian entity for the purpose of such 
acquisition. 

Repatriation of sale proceeds of immovable property

Immovable property acquired by way of purchase
If a non-resident holds any immovable property situated 
in India and such property was acquired by such person 
when he was resident in India or inherited from a person 
who was resident in India then the prior permission of the 
Reserve Bank is necessary if he wishes to repatriate the sales 
proceeds of such property outside India. 

In the event of sale of immovable property by a non-resident 
who is a citizen of India or a person of Indian origin, 
the Authorised Dealer may allow repatriation of the sale 
proceeds outside India, provided the following conditions 
are satisfied, namely:
• the immovable property was acquired by the seller in 

accordance with the provisions of the foreign exchange 
law in force at the time of acquisition by him or the 
provisions of these regulations

• the amount to be repatriated does not exceed:
1. the amount paid for acquisition of the immovable 

property in foreign exchange received through normal 
banking channels, or 

2. the amount paid out of funds held in Foreign Currency 
Non-Resident Account, or 

3. the foreign currency equivalent (as on the date of 
payment) of the amount paid where such payment was 
made from the funds held in Non-Resident External 
account for acquisition of the property

• in the case of residential property, the repatriation of sale 
proceeds is restricted to maximum two such properties.

Immovable property acquired by way of inheritance/
legacy/out of Rupee funds
A NRI or PIO may remit an amount, not exceeding USD1 
million per financial year out of the balances held in NRO 
accounts/ sale proceeds of assets by way of purchase/
the assets in India acquired by him by way of inheritance/
legacy/out of Rupee funds. This is subject to production of 
documentary evidence in support of acquisition, inheritance 
or legacy of assets by the remitter, and a tax clearance/ no 
objection certificate from the Income Tax Authority for the 
remittance. Remittances exceeding USD1 million in any 
financial year requires prior permission of the Reserve Bank.

In cases of deed of settlement made by either of his parents 
or a close relative (as defined in the Companies Act, 1956) 
and the settlement taking effect on the death of the settler, 
the original deed of settlement and a tax clearance/ No 
objection certificate from the Income-tax Authority should 
be produced for the remittance.

Where the remittance as above is made in more than one 
installment, the remittance of all such installments shall be 
made through the same Authorised Dealer.

Prohibition on acquisition or transfer of immovable 
property in India by citizens of certain countries
No person being a citizen of Pakistan, Bangladesh, Sri 
Lanka, Afghanistan, China, Iran, Nepal or Bhutan without 
prior permission of the Reserve Bank shall acquire or 
transfer immovable property in India, other than lease, not 
exceeding five years.

Applicable taxes at the time of purchase/sale of property 
include:
a. stamp duty
b. registration fees
c. VAT 
d. service tax 
e. income tax.

Contributed by

Vidhi Solani, Chaturvedi & Shah, India
E vitesh.g@cas.ind.in
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Italy

Real estate transfer tax in Italy

Under Italian legislation, the main indirect taxes on the 
transfer of real estate are VAT, stamp duty, mortgage tax and 
cadastral tax. Furthermore, real estate transfers are subject to 
inheritance and gift tax.

VAT
According to VAT law (Art. 10, par. 1, n. 8-bis and 8-ter, 
Decree 633/1972), as a general rule a real estate transfer is 
exempt but there are many derogations to this rule. 

In particular, with regard to this issue, it is necessary to 
distinguish between residential buildings and commercial 
buildings.
a) residential buildings
 Residential buildings are those cadastral units classified 

as “A”, in which “A10” (offices) is omitted.
 As a general rule, the transfer of residential buildings is 

VAT exempt. 
 But there is a derogation to this rule in case the seller 

is the same undertaking which built or renovated the 
building. In this case, if the transfer takes place:
- within five years from the end of the construction or 

renovation, the transfer shall be subject to VAT by law;
- after five years from the end of the construction or 

renovation, the seller may opt for VAT in the deed of 
transfer.

b)  commercial buildings
 Commercial buildings are those cadastral units classified 

as “B”, “C” (eg garage and warehouses), “D”   
(eg factories), “E” and “A/10” (offices).

 The transfer of commercial buildings is VAT exempt, 
except if:
- the seller is the same undertaking which built or 

renovated the building and the transfer takes place 
within 5 years from the end of the construction or 
renovation, then the transfer shall be subject to VAT by 
law; or,

- the seller opts for VAT in the deed of transfer.

For VAT purposes, the transfer of immovable property is 
deemed to take place at the date of the deed of transfer, or 
even before if an advance payment is made or the invoice 
is issued. As a consequence, it can happen that an advance 
payment is subject to a different treatment with respect to 
the payment of the balance. For example, if a construction/
renovation company collects an advance payment within 
five years from the end of the construction and the balance 
after five years, the advance payment shall be subject to VAT 
by law while the balance shall be exempt unless the seller 
opts for VAT.

Normally the VAT rate is at 10%, except for “luxurious 
buildings” which is fixed at 22% and buyer’s own home at 
4% (for the purpose of VAT, the tax relief for the buyer’s own 
home is granted if the conditions provided by the Decree 2 
august 1969 are met).

Both for residential and commercial buildings, if the transfer 
is subject to VAT because of the option of the seller (and not 
by law) and the buyer is a taxable person for VAT purposes, 
the reverse charge mechanism shall apply. 

Stamp duty, mortgage tax, cadastral tax
The transfer of real estate is subject to stamp duty, mortgage 
tax and cadastral tax at different rates depending on the kind 
of building and whether the seller is a VAT taxable person or 
not (in force from 1 January 2014).

Seller is a VAT taxable person
As pointed out above, as a general rule a real estate transfer 
is VAT exempt but with a few exceptions.
If the transfer is VAT exempt, stamp duty, mortgage tax and 
cadastral tax shall apply as follows:
• buyer’s own home (residential building classified as “A”, 

in which luxurious buildings “A1”, villa “A8” and castles 
“A9” are omitted): 2% stamp duty, EUR50 mortgage tax 
and EUR50 cadastral tax

• residential buildings (different from buyer’s own home): 
9% stamp duty, EUR50 mortgage tax and EUR50 
cadastral tax

• commercial buildings: EUR200 stamp duty, 3% 
mortgage tax and 1% cadastral tax.

If the transfer is taxable for VAT purpose, stamp duty, 
mortgage tax and cadastral tax shall apply as follows:
• buyer’s own home (residential building classified as “A”, 

in which luxurious buildings “A1”, villa “A8” and castles 
“A9” are omitted): 200 stamp duty, EUR200 mortgage 
tax and EUR200 cadastral tax

• residential buildings (different from buyer’s own home): 
EUR200 stamp duty, EUR200 mortgage tax and EUR200 
cadastral tax

• commercial buildings: EUR200 stamp duty, 3% 
mortgage tax and 1% cadastral tax.

The requirements necessary to benefit from the tax relief for 
the buyer’s own home for the purpose of VAT (see Decree 2 
august 1969) are different to that provided for stamp duty, 
mortgage tax and cadastral tax (cadastral units classified as 
“A”, in which offices “A10” are omitted).
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Seller is not a VAT taxable person
If the seller is not a VAT taxable person, the transfer of real 
estate is subject to the following rates:
•  buyer’s own home (residential building classified as 

“A”, in which “A1” (luxurious buildings), “A8” (villa) 
and “A9” (castles) are omitted: 2% stamp duty, EUR50 
mortgage tax and EUR50 cadastral tax

• residential buildings (different from buyer’s own home): 
9% stamp duty, EUR50 mortgage tax and EUR50 
cadastral tax

• commercial buildings: 9% stamp duty, EUR50 mortgage 
tax and EUR50 cadastral tax.

Normally, for the purpose of stamp duty, mortgage tax 
and cadastral tax, the taxable amount is the higher of the 
purchase price and the market value. But for residential 
buildings, if the buyer is an individual they can opt to tax 
the rateable value multiplied by a coefficient (which is 
usually lower). 

Contribution in kind to a company
For tax purposes, the contribution in kind to a company is 
regulated according to the rules described above, with the 
following exception.

If the seller is not a VAT taxable person, the contribution 
to a company of a commercial building is subject to the 
following tax rates: 4% stamp duty, 2% mortgage tax 
and 1% cadastral tax (instead of 9% stamp duty, EUR50 
mortgage tax and EUR50 cadastral tax).

Furthermore, the contribution to a company of a going 
business including buildings shall be subject to a flat tax of 
EUR200 each (EUR200 stamp duty, EUR200 mortgage tax 
and EUR200 cadastral tax).

Transfer of shares 
The above mentioned provisions do not apply to the transfer 
of shares in a company which owns the immovables (not 
even if the company is a partnership). 

As a consequence, the transfer of shares is not subject to 
stamp duty, mortgage tax or cadastral tax, while for VAT 
purposes the transfer of shares is exempt.

The share transfer of a stock company (S.p.a) or of a limited 
share partnership (S.a.p.a.) may be subject to the so-called 
“Tobin tax” (Law n. 228/2012) at a rate of 0,20% (0,22% for 
the year 2013) on the value of the transaction. However, the 
Tobin tax is not applicable to the share transfer of a limited 
liability company or of a partnership. 

Inheritance and gift tax
For the purpose of inheritance and gift tax, the taxable 
amount is the rateable value multiplied by a different 
coefficient according to the kind of immovable (110 for 
donee’s own home, 120 for buildings classified as A and C, 
60 for buildings classified as A/10 and D).

There are different tax rates depending upon the degree of 
kinship:
• 4% for spouse and relatives in a direct line, on the 

amount which exceeds EUR1m
• 6% for brothers and sisters, on the amount which 

exceeds EUR100,000
• 6% for other relatives within the fourth degree of kinship 

with no exemption
• 8% in any other case with no exemption.

Contributed by

Barbara Scampuddu, Hager & Partners, Italy
E barbara.scampuddu@hager-partners.it
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Poland

Methods of real estate acquisition – tax 
opportunities and threats from a Polish tax 
law perspective

According to the data collected by leading office market 
research agencies, the year 2013 was the best one for 
Poland since 2008. The outlook for the real estate market 
in 2014 looks just as good. Poland is becoming a more 
attractive place for foreign investment. The acquisition of 
real estate, because of its large scale, is as a rule a kind of 
expense to which a lot of weight is attached. The magnitude 
of such transaction makes its tax consequences also 
meaningful – a lot can be saved or wasted.

Share deal vs. asset deal
Whether the real estate is acquired through a direct 
purchase or via a share deal – a purchase of stocks/shares 
in the company which is the owner of the real estate – has 
different tax consequences in Poland, eg responsibility of a 
purchaser, transfer tax or depreciation value. Depending on 
the type of deal and the change of ownership structure, the 
tax burden will be spread differently, which may influence 
the competitiveness of a given project. 

Tax responsibility of a purchaser and possible ways of 
reducing it
In the case of the acquisition of the shares of a given 
company, the purchaser includes in its capital structure an 
active entity, which has its own history. Therefore in the 
economic sense, the purchaser takes all responsibility for 
potential tax arrears which could have arisen in a purchased 
company before the day of the purchase. The above risk 
may be partly reduced by conducting due diligence 
reviews which would extend to tax issues and contractual 
provisions. 

The acquisition of real property as a separate asset should 
eliminate this particular tax liability risk. However, where 
there is a direct purchase of real property, in certain 
circumstances the Polish regulations provide for a special 
structure for protecting the interests of the state where the 
property is sold by a taxpayer with unsettled tax liabilities. 
There comes into being a joint and several purchasers’ 
tax responsibility for the vendor’s tax liabilities associated 
with his business activity. Since 1 January 2009, this 
deemed structure has been limited to the acquisition of 
an enterprise’s going concern. However, in the case of 
acquisition of property from a company that has only one 
property to rent and nothing else there is a risk that the tax 
authorities will reclassify such a transaction’s subject as the 
enterprise’s going concern, not a single asset (especially 
if accompanied by a lease contract transfer). In order to 
reduce the risk of a tax liability in the case of an asset 

deal, it is possible to obtain special certificates (so called 
certificates of vendor’s tax arrears) under procedures 
described in Polish Tax Code regulations. 

Transfer tax
According to Polish regulations, the buyer of company’s 
shares will be required to pay a 1% non-refundable tax 
on civil law transactions, which should be taken into 
account when drawing up a budget for the purchase of 
an investment. Bearing in mind that the tax is based on 
the value of the shares, not the property, in the case of an 
acquisition of a company encumbered by liabilities (such 
as a property credit), the tax base will be correspondingly 
lower, as value of purchased shares will be lower. 
In contrast to the acquisition of shares, the correct 
assessment of the transfer tax on the acquisition of property 
through an asset deal is much more complicated and 
requires comprehensive analysis. Depending on when 
the property was accepted for use, improved in proper 
proportion or the existence of the right to deduct VAT on 
the previous acquisition of the asset or the absence of such 
a right, the transaction may be subject to value added tax 
or will require tax exemption. Such an exemption from VAT 
may be either mandatory or optional. Where the acquisition 
is exempt from VAT, the purchaser will be obliged to pay a 
2% tax on the civil law transaction. 

According to the VAT Act regulations, generally, the main 
rule is to exempt transactions relating to the supply of 
property from VAT, but excluding situations where the 
supply is made within the so called “first settlement” or 
when the time between the first settlement and the supply of 
a given building or structure, or its part is shorter than two 
years. First Settlement means beginning activities subject 
to taxation in the hands of the first purchaser or user of the 
buildings, structures or their parts after their construction or 
improvement, if the expenditure incurred on improvement, 
in the meaning of regulations on income tax, amounts to at 
least 30% of its initial value. 

As mentioned above, in most cases the exemption may 
be optional. The legislator has left taxpayers making 
transactions of the supply of buildings/structures or 
their parts, with a choice of an exemption or a taxable 
transaction, even if they fulfil the above conditions. 
However a waiver of the exemption is subject to additional 
conditions. Finally, in certain situations, the option to 
choose for the transaction to be subject to VAT has been 
excluded by the legislator. This may occur if the seller was 
not entitled to deduct input tax on the prior purchase of this 
property (eg he acquired it by means of contribution in kind 
which was not liable to tax).
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Income tax taxation
In the case of asset deals, taxation takes place in a country 
where the property is located – in this particular case in 
Poland and is subject to a tax rate of 19%. In the case of a 
share deal, as a rule, the seller is subject to taxation in the 
country of his fiscal residence (in many countries such a 
transaction may be exempt from taxation). For that reason, 
property owners often prefer a share deal option. On the 
other hand, many treaties for the avoidance of double 
taxation concluded by Poland (eg with Germany, Austria, 
France, and beginning from 1 January 2014 also with 
Luxemburg) provide for specific regulations concerning 
share trading in real estate companies – “real estate 
clauses”. The result of the real estate clause is to provide the 
country where the property is located with a right to tax the 
profit on the sale of the shares, in circumstances where the 
assets of the company consist mainly, directly or indirectly, 
of immovable property.

Settlement of the investment 
One advantage of a direct purchase of real estate is the 
possibility to disclose hidden reserves in the buyer’s books 
of account by increasing initial value of an asset to its 
market value (step-up), which is then reflected in higher 
depreciation write-offs which are tax deductible costs. 
This compares with the situation of buyers of investment 
vehicles who are obliged to continue the depreciation of 
the historical price, which is usually much lower than the 
market price, and thus showing much lower tax deductible 
costs. Finally, on a subsequent sale of such property, tax 
costs would be correspondingly lower, and thus the tax to 
pay would be higher. 

After a direct acquisition, the initial value will be 
established at the amount of the acquisition price. In 
addition to the price which is to be paid to a vendor 
this price will include also the costs associated with the 
purchase accrued before the acceptance of an asset for use, 
in particular notary fees, stamp duty and other bills as well 
as any interest expense and commissions. Additionally, 
according to tax regulations, the price will also be adjusted 
for any exchange differences accrued until accepting the 
asset for use. However, according to the interpretation of the 
tax authorities, the acquisition price can only take account 
of exchange rate differences resulting from actual payments, 
unless a given tax payer has chosen an accounting method 
which recognises exchange rate differences. 

Once a transaction is settled and accepted to use, it can 
be depreciated for tax purposes. It should be remembered 
however, that only complete fixed assets can be 
depreciated. So, if a purchased building is partly completed, 
it is impossible to use it for the purposes of corporate 
income tax and depreciate it, even if it is partly used for the 
purpose of a business activity eg tenant rental. In contrast to 

the above, the fact that even a part of the building is in use 
triggers the property tax, which must be paid in a relevant 
municipality office.

Tax optimisation after the acquisition
After the transaction, some optimisations may be achieved – 
below we present few of them.
•  a popular method of tax optimisation in the case of 

an acquisition of a building through an asset deal, is 
cost segregation – segregating from the building such 
elements which may constitute separate assets. Due to 
the fact that the rate of depreciation for a building is 
lower than that for other fixed assets listed in the books 
of account, such action can effectively accelerate the 
tax-deductible depreciation of the investment. 

•  another way to optimise the depreciation is to determine 
individual depreciation rates for eg used or improved 
non-residential buildings. Optimisation of depreciation 
could also be achieved by lowering the depreciation 
rates, resulting in the extension of the depreciation 
period for example where the purchaser has tax losses 
and at the same time there is a risk that he will not be 
able to settle those losses efficiently. 

• the main optimising action after an acquisition of shares 
in a real estate company is usually that of effecting 
a restructuring which reveals any hidden reserves 
for tax purposes. This optimisation effect can still be 
achieved in Poland eg by transferring the property as a 
liquidation dividend or by a contribution in kind from 
the share premium account to a capital company and 
transferring it into a partnership. A restructuring aimed at 
disclosing hidden reserves is very complex and requires 
precise planning, including the need to protect against 
potential tax consequences through obtaining individual 
interpretations issued by a competent tax authority. 
Moreover, currently the Polish Parliament is working 
on new amendments to the Corporate Income Tax Act 
aiming at limiting step-up possibilities.

The proper settlement of an investment has also an 
important meaning from the point of view of property tax. 
In the case of buildings and land tax is paid in relation to 
the surface area, in the case of structures, according to their 
initial value. The acquisition of real property containing 
each of these elements makes it necessary to assign to them 
a part of the initial value. Calculation in that case is then 
quite simple – no matter what value will be assigned to land 
or buildings, the tax will be the same, where a higher value 
is allocated to the structures, a higher amount of tax shall be 
due.

The essential elements of the acquisition of real estate in 
Poland described above are summarised in the table on the 
next page.
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Asset deal Share deal

Form of an agreement Lack of any special form
Real estate: notarial deed 

In writing with notarised signature, changes in 
the National Court Register

Recognition of acquisition cost Through depreciation write-offs At the time of disposal of shares

Interest or foreign exchange 
differences corresponding to 
financing of the investment

Capitalised into initial value/correction of the tax result on 
ongoing basis

Correction of the tax result on ongoing basis

Advisory services related to 
acquisition

Capitalised into initial value/directly expensed Correction of the tax result on ongoing basis

Initial value Determined based on purchase price, which shall reflect 
market value

Remains unchanged, continuation of 
depreciation

Responsibility for tax liabilities of 
a seller

The asset’s acquirer is not responsible for tax arrears of the 
seller.
Responsibility for tax liabilities in case of acquisition of an 
ongoing concern or a part thereof – an acquirer is 
responsible for tax arrears of a seller up to the amount 
corresponding value of the acquired assets.
Possibility of limitation or even exclusion of responsibility 
for tax liabilities of the seller.

Acquired company is completely responsible 
for own liabilities which have arisen before 
the share deal.
Lack of the possibility of statutory limitation of 
responsibility for tax liabilities.
Economical limitation of responsibility 
possible only through relevant provisions in 
the share purchase agreement.

Deductibility of tax losses Tax settlement of losses incurred by the seller not possible Continuation of the tax loss settlement of the 
company

VAT General rule - disposal of a real estate property is VAT 
exempt, the exemption may be either obligatory or 
voluntary
A general VAT exemption (voluntary exemption) is 
applicable, except when:
• the supply is performed within the scope of a “first       

settlement” or beforehand, or
• the period between the date of supply and the date of 

“first settlement” is shorter than 2 years
Then – the transaction is obligatory VAT-able unless an 

obligatory exemption applies.
An obligatory exemption applies when:
• the supply is performed within the scope of the “first    

settlement” or beforehand, or within 2 years
and the following conditions are met jointly:
• no entitlement to deduct input VAT on acquisition, and
• no expenses (giving right to VAT deduction) on             

improvement, when incurred, lower than 30% of the 
initial value of the property.

Lack of VAT taxation in case of a share deal – 
sole acquisition or disposal of shares provided 
that it does not aim to frequently generate 
profits, is not treated as business activity 
under the VAT Act and the seller is not 
regarded as taxpayer in this respect.

TCLT 2% in case where transaction is VAT exempt or outside VAT 
scope

TCLT taxation of the market value of shares 
with the rate of 1%.
Structures allowing avoidance of TCLT 
payment – ie datio in solutum, exchange of 
shares.
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