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Australia: 
Australians release guidance on  
transfer pricing documentation

The Australian Taxation Office (ATO) recently released 
draft guidance outlining its expectations of what taxpayers 
will need to do to satisfy the new Australian transfer 
pricing documentation requirements, which are now 
a prerequisite for establishing a “reasonably arguable 
position” for a transfer pricing matter. In order to meet the 
new requirements the taxpayer must prepare documentation 
prior to filing the Australian tax return which explains 
how the taxpayer has self-assessed its position under 
the Australian transfer pricing rules. This documentation 
must be consistent with the OECD Guidelines and must 
be available in Australia. Taxpayers who have prepared 
Australian documentation in the past following the ATO’s 
previous guidance may need to review their approach as 
some modifications are likely to be required to satisfy the 
requirements of the new law. 

While documentation needs to be prepared before filing the 
tax return, to be eligible for a reasonably arguable position 
the taxpayer should consider performing a preliminary 
assessment prior to year-end. The first companies required to 
apply the new rules will be those with a June 30th year-end, 
so those companies may wish to consider their Australian 
transfer pricing position prior to 30 June 2014. 
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Canada:  
Court upholds Canada Revenue Agency’s 
request for foreign-based information

Canada’s Federal Court of Appeal has dismissed Soft-Moc 
Inc.’s appeal challenging the Canada Revenue Agency’s 
(CRA) foreign-based information requests for the purposes of 
conducting a transfer pricing audit. The case highlights the 
accessibility of foreign-based information to the CRA and 
provides an important reminder to all taxpayers regarding 
the information that may be requested in the context of an 
international audit.

Background
Soft-Moc made an application for a judicial review of a 
ruling by Justice James Russell in March 2013 that upheld 
the CRA’s request for foreign-based information relating to 
a transfer pricing audit. The CRA requested foreign-based 
information on Soft-Moc’s related nonresidents based in the 
Bahamas under the Canadian Income Tax Act. The focus of 
the CRA’s audit was whether the transfer prices for certain 
services provided by the related nonresidents to Soft-Moc 
were at arm’s length.

Soft-Moc argued that the CRA’s request for foreign-based 
information should be set aside as unreasonable because: 
i)  it was overly broad in scope
ii)   it required the production of information and documents 

that were not relevant to the administration or 
enforcement of the Act; and 

iii)   it requested information that could not be obtained or 
provided by Soft-Moc because that information was 
confidential or proprietary, nonexistent, or otherwise 
unavailable. In the event the CRA’s request was not set 
aside entirely, Soft-Moc sought to have the CRA’s request 
for foreign-based information varied to delete questions 
relating to information that could not be obtained or 
provided by virtue of the information being confidential 
and proprietary, nonexistent, or otherwise unavailable. 
The Federal Court dismissed the motion and the Federal 
Court of Appeal has now upheld that ruling.

This case further demonstrates the CRA’s ability to request 
foreign-based information that can be critical to the 
outcome of transfer pricing audits. The type of foreign-
based information that can be requested by the CRA is 
extremely broad based on the definition in the Income Tax 
Act. Specifically, foreign-based information or documents 
are defined in subsection 231.6(1) of the Act as “any 
information or document that is available or located outside 
Canada and that may be relevant to the administration or 
enforcement of this Act, including the collection of any 
amount payable under this Act by any person.” Canadian 
taxpayers need be aware that foreign-based information 
is accessible to the CRA and should strongly consider this 
when setting transfer prices.

France: 
Interest deductibility

New restrictions have been introduced on the amount of 
interest that is deductible on loans between related parties. 
Subject to existing restrictions such as thin capitalisation etc. 
the additional requirement is that the lender should be taxed 
on the interest income at a rate equal to 25% of the French 
corporate income tax rate (currently 33 1/3%). The borrower 
is required to provide the relevant proof that the tax liability 
on the income in order to secure a tax deduction in France. 
Guidelines have been published that provide further 
information on how the “sufficient taxation” liability is  
to be determined.

Iceland: 
New transfer pricing rules introduced

Iceland’s Parliament on 1 January 2014, adopted the 
OECD’s Transfer Pricing Guidelines for Multinational 
Enterprises and Tax Administrations into Iceland’s Income 
Tax Act. The final regulations which will provide additional 
guidance on documentation are currently being drafted.
Law no. 142/2013 of 23 December 2013, states that the 
Icelandic Tax Authorities are authorised to evaluate and 
if appropriate adjust the price and/or contractual terms in 
transactions between associated enterprises if those terms 
are not comparable to those found in transactions between 
unrelated enterprises. This rule also applies to prices/
contractual terms between enterprises and their permanent 
establishments. According to the new law, the term 
“transaction” includes general trade in goods and services, 
tangible and intangible assets and any financial contracts.
Enterprises are considered associated if they are:
•  part of a consolidated group, or are under direct or 

indirect majority ownership or managerial control of 
two or more enterprises within a consolidation

•  under majority ownership of one enterprise by another, 
in the aggregate both directly and indirectly

•  directly or indirectly under majority ownership or 
managerial control of individuals related by marriage, 
family ties, or financial ties.

The law applies equally to enterprises with only domestic 
associated enterprises and those with foreign associated 
enterprises. Enterprises with turnovers or total assets (at 
the beginning or the end of the fiscal year) in excess of 
ISK 1 billion in one fiscal year are obligated to document 
transactions with associated enterprises from the next 
fiscal year. Information regarding the nature and extent of 
those transactions must be preserved for seven years from 
the end of the relevant fiscal year. Also, enterprises must 
confirm that their documentation is satisfactory in their tax 
returns. An enterprise must comply with the tax authorities’ 
request for access to information under the documentation 
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obligation no later than 45 days after the request is made by 
the tax authorities. Further details on the new law, including 
guidance on documentation requirements, will be set forth 
in regulations to be issued by the Minister of Finance and 
Economic Affairs. 

India: 
First Advance Pricing Agreements signed

The Central Board of Direct Taxes signed the first batch of 
five unilateral Advance Pricing Agreements (APAs) with 
taxpayers as on 31 March 2014. The APA programme came 
into effect on 1 July 2012 and the first batch of 146 APA 
applications was received in March 2013. The CBDT has 
concluded the first set of APAs within one year as against 
the international norm of at least two years. 

Indonesia: 
Updated tax audit guidelines

Updated tax audit guidelines (Regulation number PER-22/
PJ/2013 dated 30 May 2013 and Circular no. SE-50/PJ/2013 
(SE-50) dated 24 October 2013) for transfer pricing were 
introduced in 2013. Key highlights include:
•  focus on collecting information from taxpayers in and 

outside Indonesia. For this purpose, comprehensive 
forms covering comparability analysis, functionality, 
asset and risk analysis, entity characterisation, 
and supply chain management analysis have been 
introduced for use during audits

•  taxpayers may use additional financial ratios such as 
gross margins, return on sales, berry ratios to analyse  
the arm’s length nature of transactions

•  explicit allowance for the use of multiple year data  
in the economic analysis

•  clarifications that transactions may be analysed on  
an aggregate basis where they are closely linked or  
inter-connected

•  significant references to the profit split method. Accordingly, 
it is likely that there will be increasing application of the 
profit split method by Auditors in TP analysis

•  increased focus on thin capitalisation (debt-equity ratio) when 
analysing the arm’s length nature of intercompany loans

•  special focus on related party transactions involving 
intangible property, intra-group services, etc.

Italy: 
Burden of Proof

A recent Supreme Court ruling on the deductibility of 
interest on a loan borrowed from a related party has 
confirmed that the burden of proof as to whether or not 

the transaction is at arm’s length falls on the Tax Authority 
rather than the taxpayer. However, the taxpayer is required 
to substantiate the existence and relevance of the costs 
incurred and provide the supporting documentation on how 
arm’s length prices were determined.

Italy: 
Clarification and amendments  
to transfer pricing rules

Italy’s Finance Act for 2014 issued clarification on the 
applicability of the Italian Regional Tax on Business 
Activities (IRAP) to transfer pricing adjustments and 
introduced changes to the transfer pricing rules applicable 
to businesses involved in online advertising.

Beginning in fiscal year 2008, the computation rules for 
IRAP, which until then had been based on the profit and 
loss results (gross of payroll costs and interest paid, but net 
of interest received), reevaluated pursuant to the provisions 
of the Income Tax Code and were amended so that the 
reference to the latter was eliminated. Because compliance 
with the arm’s length standard is a requirement imposed by 
the Income Tax Code, it was deemed possible to exclude 
transfer pricing adjustments for IRAP purposes.
The tax authorities always challenged that interpretation, 
and continued assessing transfer pricing violations for 
IRAP purposes, forcing taxpayers to make a difficult 
decision whether or not to accept assessments or resort 
to complex litigation. The Finance Act – Law no. 147 of 
27 December 2013, in force from 1 January 2014 – has 
solved the issue, confirming that IRAP will apply to transfer 
pricing adjustments. The law implicitly admits that the 
previous legislation was confusing, because the new law 
provides that no administrative penalties will be imposed 
for IRAP purposes in cases of transfer pricing assessments 
related to fiscal years 2008 through to 2012, except for 
tax assessments that were already final on or before 31 
December 2013.
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Italy: 
New transfer pricing rules for companies 
engaged in online advertising services

The Finance Act also introduced a special regime regarding 
the determination of profits of multinational enterprises that 
operate in Italy in the online advertising services industry. 
This measure was inspired by OECD discussions regarding 
base erosion and profit shifting, with particular reference 
to the electronic commerce sector. The new rule limits 
the choice of profit level indicators that may be used to 
determine the transfer prices of Italian-based companies 
that belong to multinational groups that operate in the 
online advertising sector. Specifically, the new regime will 
apply to companies based in Italy that have intercompany 
relationships with foreign entities of the same group and 
are engaged in the sale of online advertisings or undertake 
ancillary activities relevant thereto. Those companies will 
no longer be allowed to be remunerated based on cost-
plus methodologies and that limitation could be overcome 
only through an advance pricing agreement. The new rules 
are effective 1 January 2014; however, no implementation 
decree or any tax authority guidance have been issued 
regarding the kind of activities that will be included in the 
definition of “provision of online advertising services.”

Additionally, Article 7 of the Law Decree called 
“Destinazione Italia” issued by the Italian government on 
23 December 2013, as converted by the Law of 21 February 
2014, expands the scope of the Advance Tax Ruling (ATR) 
procedure to allow nonresident entities operating in Italy 
to request a ruling from the tax authorities on whether the 
nonresident’s activities create a permanent establishment 
in Italy under Italian domestic law or tax treaty provisions. 
According to the decree, the initial ruling application must 
contain a description of the nonresident’s activities to be 
carried out in Italy. Based on this information and discussions 
with the nonresident Italian tax advisors, the Italian tax 
authorities will determine whether a permanent establishment 
would be created. The new measure extends a ruling’s term 
from three to five tax years – the year in which the agreement 
is concluded and the subsequent four years.

Malaysia: 
The first Malaysian transfer pricing case

TP disputes have been on the rise with increases in 
the intensity of TP audits with the Malaysian Special 
Commissioner of Income Tax (SCIT) deciding the first 
Malaysian transfer pricing case. While ruling in favour of the 
taxpayer on the issue of commission rate and service fees, 
the SCIT acknowledged the importance of preparation and 
maintenance of detailed documentation to defend  
TP policies. 

Further, the Malaysian Inland Revenue Board also released 
a TP Audit framework to provide clarity and guidance to 
taxpayers as regards their approach to TP cases.

Philippines: 
New Transfer Pricing Guidelines

New Transfer Pricing Guidelines were introduced in 
Philippines with effect from 9 February 2013:
•  they cover both international and domestic transactions 

occurring between associated enterprises
•  in line with the OECD, the guidelines adhere to the 

arm’s length principle and prescribe the use of the most 
appropriate method

•  adequate contemporaneous documentation is required 
to defend TP policies 

•  provisions are made for Advance Pricing Arrangements 
(APA) and Mutual Agreement Procedures (MAP)

•  there is a focus on taxpayers enjoying income tax 
holidays and shared service centres

•  new forms were issued on 24 January 2014 for the  
filing of annual income tax returns which require 
taxpayers to give details of stockholders, percentage  
of ownerships etc.

Spain: 
Deemed royalty payments

Part of the payments made by a Spanish bottling and distribution 
company for procuring the concentrate to prepare soft drinks for 
an unrelated party were re-categorised by the Tax Authority as a 
royalty for the use of the trademark rather than the procurement 
costs. The tax dispute was whether the re-categorisation was 
permissible and whether the methodologies for determining the 
amounts attributable to the IP were acceptable. Such amounts 
would be subject to withholding taxes in Spain unless mitigated 
under a relevant double taxation treaty.

The Courts reached the following decisions:
Under the Spanish anti-abuse provisions, the Tax Authority 
had the right to re-categorise transactions even though the 
contractual arrangements for the case under review specifically 
confirmed that no consideration was payable for any IP 
provided to the Spanish bottler for the temporary use of the 
trademark for the purposes of processing, packaging and the 
distribution of the drinks. The courts took the view that the 
success of the Spanish company was partly attributable to the 
trademarks therefore, a hidden payment for the trademark 
was included in the procurement costs. The Tax Authority had 
concluded that the value attributable to the trademark was 
between 46% to 61% of the procurement cost. 
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However, the court rejected the methodology used by 
the Tax Authority for the allocation as it used “secret 
comparables” not necessarily available to the taxpayer. 
Instead, the court advocated the use of the OECD principles 
for the purposes of determining the consideration that was 
attributable to the intangibles.

For the case under review, treaty relief for withholding taxes 
were denied as the payment was made to the Irish branch of the 
US company that supplied the concentrate for the soft drinks. 

The Netherlands: 
Profits from a captive insurance company

A Dutch mutual insurance company reinsured part of its 
risks with external brokers. It subsequently set up a captive 
insurance subsidiary in Switzerland that concluded all 
reinsurance contracts and reinsured the risk with third 
parties, retaining a small proportion of the risk profile, 
similar to that of the parent company. 

The captive did not have any employees and used the services 
of an individual who was also a director of the company 
along with two other non-Swiss directors. The Dutch Tax 
Authority made an adjustment to the profits of the parent for 
the premium payable to the captive less the allowable costs of 
running the company in Switzerland and a profit equivalent to 
7.5% of the original capital invested in the subsidiary.
The court agreed that the arrangements between the parent 
and subsidiary were not at arm’s length terms and agreed 
that part of the profits of the captive were taxable in the 
Netherlands. However, the quantum of the return to the 
captive was adjusted to reflect a return on the total equity 
invested in the subsidiary over the years rather than the original 
amount of the capital invested. In addition, penalties were 
imposed equivalent to 59% of the additional taxes payable 
in the Netherlands owing to the tax avoidance arrangements 
made by the Dutch parent in setting up a captive.

United States: 
IRS issues transfer pricing “roadmap” for use 
by international examiners

Synopsis
The IRS recently released a “roadmap” of the transfer 
pricing examination process to assist its tax and audit teams 
when considering examination of transfer pricing issues. 
This has been released to the public so taxpayers may better 
understand what to expect of the examination process. 

Issue
The IRS Transfer Pricing Audit Roadmap (the “Roadmap”) is 
primarily intended to provide transfer pricing practitioners at 
the IRS with audit techniques and tools to help them plan, 
execute and resolve transfer pricing examinations. 

The Roadmap outlines three phases of an IRS transfer 
pricing audit:
•  planning – IRS core team members will perform a 

preliminary risk assessment and prepare an examination 
plan with their Team Coordinator

•  execution – IRS core team members will perform 
fact-finding and information gathering, reassess the 
risk analysis and draft a preliminary economist report 
detailing their conclusions

•  resolution – IRS core team members will meet with the 
taxpayer to present their issues for resolution, conduct 
resolution meetings, agree or disagree, sign final 
agreements, or proceed to appeals.

The IRS noted that the objective in a transfer pricing audit 
is to determine a reasonable result under the facts and 
circumstances of any given case. Effective enforcement 
of the “arm’s length” standard requires the exercise of 
judgment. The IRS exam team is encouraged to keep an 
open mind at all times during the examination, noting: “It 
is critical that, in every case, the team address in full the 
taxpayer’s analysis – the taxpayer may well have the more 
compelling position on the issue.” 

Transfer pricing continues to be a significant source of 
controversy between the world’s tax authorities and 
multinational enterprises (MNEs). The taxpayer is struggling 
to comply with unfamiliar and frequently changing tax and 
statutory requirements in new markets. At the same time, tax 
authorities worldwide have stepped up their enforcement 
and they are paying special attention to transfer pricing. 
The recently issued IRS transfer pricing roadmap is the 
latest evidence that this issue is “top of mind” for the IRS. 
We strongly recommend MNEs bolster their transfer pricing 
defense by developing high standard documentation in a 
wider range of countries than ever.

Vietnam

 APA regulations have been introduced with effect from 1 
July 2013. A taxpayer has the option to enter into unilateral, 
bilateral or multilateral APAs. Additionally, the Ministry of 
Finance (MOF) has provided guidance enabling taxpayers to 
use MAP as an alternative dispute settlement mechanism. 

A new form for the annual disclosure of related party 
transactions has been issued and is to be submitted along 
with the annual tax return. The said form is applicable from 
tax year 1 January 2014.
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Transfer pricing (TP) issues have been one of the most 
contentious issues faced by multinational corporations 
(MNCs) and governments of the world alike. Various surveys 
put transfer pricing as the number one concern for CFOs 
of MNCs operating in multiple jurisdictions and at the 
same time it has been one of the major areas of focus by 
Governments across the world. India too has seen a sharp 
increase in disputes relating to transfer pricing, with the tax 
authorities adopting an aggressive stand while arriving at an 
arm’s length price for the transaction. The recent round of 
completed TP audits saw the Government raising claims of 
approximately USD 10-12 billion.

Over a period of time, TP challenges faced by multinational 
enterprises operating in India have undergone a sea change. 
In the initial years of TP audits, controversies arose over 
fundamental issues such as time period (single versus 
multiple year data) for comparability analysis, choice of TP 
methodology, application of + 5% range, filters for selecting 
comparables and other procedural matters. Today, although 
some of these issues are nearing settlement through 
rulings of appellate bodies and courts and a few through 
retrospective amendments in the provisions itself, newer, 
more complex challenges are emerging for taxpayers.

The changing face of transfer pricing audits in India

This article highlights major issues faced by taxpayers and 
emerging areas of focus of the Indian tax authorities on the 
transfer pricing front.

Issue of shares by Indian entity to its 
associated enterprise (AE)

In recent weeks, several controversial transfer pricing tax 
assessments have hit the headlines. Many of these orders 
are on a new item – subscription of shares. These orders are 
raised on the grounds that the foreign entity subscribed for 
shares in its Indian arm at prices much lower than the market 
price or fair price. It is in the calculation of the market price 
of unlisted shares that the tax department is taking recourse 
to discounted cash flow (DCF) methodology which is very 
subjective on growth projections and various assumptions 
providing an opportunity for tax authorities to challenge the 
valuation done by the company. While Shell and Vodafone 
are in the news, with adjustments of INR 152 billion and INR 
13 billion respectively, it is believed that such adjustments 
have been made in a number of other companies also. In 
Shell’s case, the independent valuation of INR 7 per share 
was stretched to INR 183 per share by the tax authorities 
while in the case of Vodafone, a valuation of INR 8,000 per 
share was increased to INR 50,000 per share.
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A closing comment on developments  
in the Asia-Pacific region

With nearly 60% of the world’s cross border trade occurring 
between related parties, transfer pricing has become 
the foremost tax consideration for taxpayers and tax 
administration alike. More specifically, the Asia-Pacific region 
has become a hotbed of transfer pricing disputes with more 
countries introducing formal transfer pricing regulations 
or modifying their existing transfer pricing regimes. The 
OECD’s Base Erosion and Profit Shifting project has created 
widespread awareness among tax administrations across 
the world of the need to establish a robust transfer pricing 
framework with a view to protecting their respective tax 
bases. Though transfer pricing in the Asia-Pacific region is still 

at a nascent stage, it can be reasonably anticipated that more 
and more countries will introduce transfer pricing regimes 
with detailed documentation requirements and stringent 
penalties for non-compliance. Accordingly, it is imperative 
that taxpayers align their global transfer pricing policies to 
country-specific requirements.

Contributed by

David Slemmer, CohnReznick, USA
E david.slemmer@cohnreznick.com
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While, it is not yet known as to how such an adjustment 
would be sustained as in any case it is a capital receipt 
not subject to tax, however, given the above scenario, 
the valuation of shares is an emerging area of focus and 
taxpayers need to tread with care when entering into such 
transactions. Another case in example was that of M/s 
Ascendas where the Indian company had sold shares to 
its associate enterprise (AE). Here too, the tax authorities 
alleged an undervaluation of shares and adopted the 
DCF method to make an adjustment of INR 2.4 billion, 
which was principally upheld by the Income Tax Appellate 
Tribunal (ITAT). Hence, now it is imperative for taxpayers to 
have a proper valuation and create robust justification and 
documentation to support the valuation.

Financial transactions

Adjustments on account of financial transactions have 
mainly hit the Indian corporates. Indian companies’ 
outbound structures have gone awry in view of the 
aggressive approach of the tax authorities on financial 
transactions such as inter-company loans, guarantees 
and letters of comfort. If Indian companies thought that 
insisting on the charging of interest on loans given to fund a 
subsidiary’s working capital or even to fund the acquisitions 
of the group was the only issue, they were in for a rude 
shock when the tax authorities ignored pleas of considering 
the London Interbank Offered Rate (LIBOR) as the rate 
for making adjustments for interest. Despite several ITAT 
rulings approving LIBOR as the base rate, the tax authorities 
are making adjustments based on Indian Prime Lending 
rate of 12-16%. Similarly, notional guarantee fees have 
been added/charged in cases where guarantees/letters of 
comfort etc. are being issued by Indian entities to lenders of 
overseas subsidiaries/group companies. The guarantee fees 
adjustment ranges from 3%-12% of the guarantee amount. 

Overdue receivables

Another issue under the spot light is that of notional interest 
being added to income in cases of delayed receipts on 
account of trade transactions from group companies. 
In respect of international transactions where goods are 
sold/services are rendered to AEs, the tax authorities are 
thoroughly scrutinizing the credit period allowed to AEs 
vis-à-vis third party customers and the actual receipts of 
the sales proceeds. In case of delay in receipt of payments 
from related parties, an interest adjustment is made on such 
overdue receivables at a rate of 12%-16%.

Marketing intangibles

Another issue that has started receiving significant attention 
during recent TP assessments is marketing intangibles. 
The tax authorities have examined the marketing activities 
and spend of Indian subsidiaries in the local market and 
based on this alone, it is alleged by the tax authorities that 
the Indian subsidiaries are developing intangibles that are 
legally owned by their AEs. Tax authorities have imputed 
a cost reimbursement with mark-up to be received by the 
Indian entity for such activities/spend. The recent Special 
Bench (SB) ruling in case of LG India which has confirmed 
the action of lower tax authorities by adjudicating that the 
additional spend on marketing efforts results in rendition of 
services to its AEs has vindicated the position adopted by 
the tax authorities and they have adopted a more aggressive 
approach in the recent round of assessments. This becomes 
a very important area of concern for MNCs setting up their 
business in India where penetration into the market is 
achieved by advertisements and marketing efforts. Selection 
of comparable companies, understanding the products of 
the comparables, their life cycle, industry etc. and analysing 
their own and comparable companies AMP expenses, 
would help companies face this emerging challenge.

Royalty and management fees payments

The payment of a royalty for the use of intellectual property 
such as trademarks, know-how, brand names etc. is also a 
significant focus area for the tax authorities. In many cases, 
the authorities have rejected the taxpayer’s analysis and 
disallowed payments for use/transfer of intellectual property.

The arguments put forward are that the taxpayers 
have either failed to justify the need for sourcing such 
intellectual property and its actual receipt, or appropriate 
documentation evaluating and describing such intellectual 
property is not available, the benefit test has not been 
satisfied by the Indian entity and quantified, whether the 
royalty is embedded in the import price of goods etc. The 
only answer to satisfy the above criteria is to maintain 
robust and comprehensive documentation. Similar is the 
fate of payment of “management fees” or “corporate fees” 
to the group “head office” for support services. Extensive 
documentation is sought by the tax authorities to justify 
the management fees paid by the Indian entity. The quality 
as well as the adequacy of documentation is thoroughly 
examined by the tax authorities and they are scrutinising in 
great detail the corresponding economic benefit and often 
disallowing the payment on the ground that it is merely a 
profit extraction tool.
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Benchmark margins

In the case of various captive service providers, the tax 
authorities have denied adjustments on account of risk 
differentials, differences on account of working capital 
etc. In many cases the comparable companies selected by 
the taxpayer are rejected and a set of cherry-picked high 
margin companies is applied instead. In fact, the search 
process adopted by taxpayers has also been rejected in 
a majority of cases and margins of around 25-35% on 
costs (for software and ITES companies) have been used as 
benchmarks. A similar approach is adopted for knowledge 
process outsourcing (KPOs) (mark-up in the range of 40%-
50%), captive research and development units (mark-up 
in the range of 35%-45%) and captive investment advisory 
services (mark-up in the range of 40%-50% and in a few 
cases, as high as 80%). 

Way forward

Given this approach of the tax authorities, it is clear that 
transfer pricing is the major worry of MNCs – both foreign 
and Indian – in their expansion and growth plans and 
strategies. The most dangerous and damaging aspect of 
transfer pricing adjustments is the resultant double taxation 
for the group. 

The key to mitigate this risk is formulating a proper pricing 
policy before or at the time of entering into the transaction 
rather than doing a “post mortem” at the year end. 
Another important key for success is robust documentation 
evidencing the facts of the transaction coupled with in 
– depth economic analysis and underlying commercial 
rationale for the transaction. Also, good transfer pricing 
documentation is that which is maintained on an “as and 
when” basis. In other words, the documentation must be 
maintained at the very moment when the transaction takes 
place ie it must be contemporaneous.

Apart from the above, MNCs should explore the recently 
introduced Advanced Pricing Agreements (APA) to bring 
certainty and avoid double taxation. 

Lastly, these trends in transfer pricing are also a major 
worry for Indian corporate groups undertaking related party 
transactions within India itself, with the extension of the 
transfer pricing regulations to specified domestic related 
party transactions. Indian corporate groups must now act 
quickly to assess their inter-company transactions and put 
in place appropriate and justifiable transfer pricing policies 
and also maintain robust documentation.

Contributed by

Maulik Doshi, SKP, India 
E maulik.doshi@skparekh.com

An overview of the OECD BEPS Project

Concept
With a backdrop of increasing public outcry on this topic, 
Base Erosion and Profit Shifting (BEPS) refers to tax planning 
strategies that exploit gaps and mismatches in tax rules to 
make profits ‘disappear’ for tax purposes or to shift profits 
to low tax locations where there is little or no real activity, 
resulting in little or no overall corporate tax being paid.

OECD focus
In July 2013 the OECD launched an Action Plan on 
addressing Base Erosion and Profit Shifting (BEPS), 
identifying 15 specific actions needed in order to 

Base erosion and profit shifting

equip governments with the domestic and international 
instruments to address this challenge. 

The plan recognises the importance of addressing the 
global digital economy and plans to develop a new set of 
standards to prevent double non-taxation. It requires closer 
international co-operation, greater transparency, data and 
reporting requirements. 

These actions are aimed at producing fundamental changes 
and will cover direct (including transfer pricing) as well as 
indirect taxation, such as VAT and GST.
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Key transfer pricing specific actions
The BEPS action plan has laid down specific action areas  
to ensure that transfer pricing outcomes are in line with 
value creation:
•  Intangibles (Action 8): Develop rules to prevent BEPS  

by moving intangibles among group members
•  Risk and Capital (Action 9): Develop rules to prevent 

BEPS by transferring risks among, or allocating excessive 
capital to group members

•  Other high-risk transactions (Action 10): Develop rules 
to prevent BEPS by engaging in transactions which 
would not or would only very rarely, occur between 
third parties

BEPS – Fast track progress to now

With the above steps aiming towards fundamental shifts in 
the international and domestic taxation rules, the OECD 
has taken a giant move on this largely discussed topic in the 
international tax arena. 
 

•  Transfer pricing documentation (Action 13): Develop 
rules regarding transfer pricing documentation to 
enhance transparency for tax administrations, taking  
into consideration the compliance costs for business.

Deliverables of BEPS
The BEPS Action Plan provides for 15 actions scheduled to 
be finalised in three phases: September 2014, September 
2015 and December 2015. The following deliverables are 
expected:
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September 2014 September 2015 December 2015

1.  Digital economy report
2.  Hybrids
3.    Review of harmful trade practice 

regimes
4.  Preventing treaty abuse
5.    Addressing transfer pricing aspects of 

intangibles
6.    Addressing transfer pricing 

documentation
7.  Multilateral instrument report

1.    Controlled foreign companies rules
2.  Interest deductibility
3.    Strategy on expansion of harmful trade 

practices
4.    Addressing avoidance of permanent 

establishment status
5.    Addressing TP aspects of intangibles 

(Phase 2)
6.    Addressing TP aspects of other high 

risk transactions
7.    Addressing TP aspects of risks and 

capital
8.    Report on data and economic analysis
9.  Mandatory disclosure rules
10. Dispute resolution

1.    Addressing transfer pricing interest 
deductions

2.    Revision of harmful trade practice 
criteria

3.  Multilateral instrument

1 Digital economy  A task force is convened. Draft issued for public discussion in March 2014 

2 Hybrid mismatch agreements  Drafts (recommendations for domestic laws and treaty issues) were issued in  
March 2014 for public discussion

6 Preventing treaty abuse Draft issued for public discussion in March 2014

8 Intangibles  Revised draft issued in July 2013 for discussion pursuant to BEPS Project 

13 Transfer pricing documentation Draft issued in February 2014 for public consultation 

BEPS Action Issues Progress



OECD revised draft guidelines on 
documentation

The OECD has released draft guidance for public 
consultation on TP documentation and Country-by-Country 
reporting under the BEPS Action Plan (Action No. 13) on 30 
January 2014. The draft guidelines are a work in progress 
and have been released in the interim to raise issues for 
discussion and seek public comments, which would aid in 
advancing the finalisation of the guidelines.

The discussion paper proposes to replace Chapter V 
(Documentation) of the existing OECD Transfer Pricing 
Guidelines and intends to establish uniform and consistent 
TP documentation throughout the member countries. 
If the proposed new wording of Chapter V is adopted, 
multinational enterprises (MNEs) may have to redraft part 
of their transfer pricing documentation files, to ensure 
compliance with the new OECD Guidelines.

Intended objectives
The discussion draft lists three primary objectives:
•  to provide tax administrations with information 

necessary to conduct an informed TP risk assessment 
•  to ensure taxpayers comply with transfer pricing in 

establishing prices and income tax reporting 
•  to provide tax administrations with sufficient information 

to conduct thorough TP audits.

Two-tier approach to TP documentation
In order to achieve these objectives, the discussion draft 
mentions that countries should adopt a two-tier approach 
for transfer pricing documentation, consisting of:
•  A master file containing standardised information 

relevant for all MNE group members
  The Master file is intended to provide a “blueprint” of 

the MNE group’s global business, financial reporting, 
debt structure, tax situation and the allocation of the 
MNE’s income, economic activity and tax payments. 
Relevant information is grouped into five categories 
namely, the MNE group’s: (a) organisational structure (b) 
business or businesses (c) intangibles (d) intercompany 
financial activities and (e) financial and tax positions. 

 Country-by-country reporting
  The section on financial and tax positions of the master 

file should include country-by-country reporting on the 
following subjects:

 a)   global allocation of profits 
 b)   taxes paid 
 c)   indicators of the location of economic activity (tangible 

assets, number of employees, total employee expense) 
 d)   reporting of the capital and accumulated earnings 
 e)   reporting of aggregate amounts of certain categories 

of payments and receipts between associated 
enterprises.

•  Local file
  The Local file supplements the master file and focuses 

on information relevant to the TP analysis related to 
material transactions between a local country affiliate 
and associated enterprises in different countries. 
Information to be included would be: 

 i)   relevant information regarding those specific 
transactions

 ii)   a comparability analysis 
 iii)   the selection and application of the most appropriate 

transfer pricing method for the fiscal year in 
question.

Other important considerations
Timeframe for preparation of documentation
The OECD recommends that countries implement a 
contemporaneous documentation requirement for both 
the master and local files. Pursuant to this guidance, 
multinational entities may be responsible for preparing the 
master file and the local file by the date of the filing of the 
tax return to the extent that the relevant country-by-country 
data is available. The documentation would also confirm the 
arm’s length nature of the transfer pricing position existing at 
the time of the filing of the tax return.

Materiality 
The draft recommends that transfer pricing documentation 
requirements include specific materiality thresholds that 
take into account the size and nature of the local economy, 
the importance of the MNE group in that economy, the 
size and nature of local operating entities in addition to the 
overall size and nature of the MNE group. 

Frequency of updates 
The OECD draft recommends reviewing the factual 
information in the master and local files on an annual 
basis and updating them when changes have taken place. 
To simplify compliance burdens, as long as the operating 
conditions are unchanged, the comparable may be 
refreshed every three years, although the financial results for 
the comparables could be updated annually.

Penalties
The OECD draft recognises the general use of 
documentation-related penalties and notes the varied form 
of these penalty regimes. When a tax jurisdiction may 
choose to implement a penalty regime, the OECD calls 
for a “measured approach,” with leniency for taxpayers 
that demonstrate a good faith effort to produce reliable 
documentation or failed to submit data to which they did 
not have access to.
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Benchmarking 
In conducting benchmarking analysis, the OECD 
recommends the use of the most reliable information. 
The OECD draft is premised on a belief that the most 
reliable information requires multinational entities to use 
local comparables over regional comparables, when local 
comparables are reasonably available.

Key take away
This modified two-tier approach is expected to create a 
host of challenges for tax payers and the tax administration, 
some of which have been identified in the discussion draft 
and inputs sought from various stakeholders. Once the 
BEPS project is rolled out and an increasing number of 
governments adapt to the suggestions of the OECD, it will 
become imperative for the multinational enterprises to 
relook at their transfer pricing both at policy level as well 
as documentation level. The time is ripe for taking proactive 
steps for analysing the existing situation and bridging the 
gaps at this stage will go a long way in the right direction.

Contributed by

Maulik Doshi, SKP, India 
E maulik.doshi@skparekh.com

Meghnand Dungarwal, Sr. Manager, SKP India
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