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Belgian notional interest deduction: 
EU conviction pending
The so-called “notional interest deduction” has proven to be an innovative tool in 
international tax law enabling all companies subject to Belgian corporate income tax to 
deduct from their taxable income, a fictitious interest based on the shareholder’s equity 
(net assets). 

The main purpose is to reduce the tax discrimination between debt financing and equity 
financing. The rule also intended to reduce the effective corporate tax rate and   
promote capital intensive investments in Belgium, and attract activities such as 
intra-group financing, central procurement and factoring. This deduction applies to 
companies subject to corporate income tax (Belgian companies) or non-resident  
corporate income tax (Belgian permanent establishment of foreign companies).

The calculation of the tax deductions starts from the so-called “qualifying equity”, i.e. 
the equity as stated in the statutory accounts minus certain amounts. One of these 
amounts is the net equity assigned to foreign permanent establishments situated in a 
country with whom Belgium has concluded a Double Tax Treaty. 

In 2009 the EU Commission expressed concerns regarding the exclusion of the “equity” 
of foreign permanent establishments. Furthermore, tax payers equally started rising in 
revolt in what has commonly been known as “the Argenta Case”, claiming that the  
companies opening Belgian establishments are treated differently than companies  
opening foreign establishments. 

Therefore, an infringement procedure was started on the basis of hampering the free 
movement of capital and the right of free establishment as provided for under the EU 
Treaty. The successive Belgian governments have always defended the foregoing  
exclusion, first of all on the basis of fiscal coherence and secondly on the fairness in the 
rules regarding the authority to tax under the Double Taxation Treaties. 

Basically: Why should Belgium grant a tax relief for assets whose revenue is effectively 
exempt in Belgium?

At the end of September 2012, the Advocat-Général  put down his conclusions  
according to which there was a clear violation of the EU freedoms. The Belgian “lines of 
defense” were waived aside entirely. In most cases, the EU Court follows the advice and 
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interpretation put forward by the Advocat-Général which makes 
a formal “conviction” in the following weeks or months very 
likely. 

As EU Court Decisions are regarded as “a new fact” in Belgium, 
a special procedure would be opened upon conviction (if any) 
allowing tax payers to file formal complaints on prior year’s 
assessments. Procedural details would lead us so far, but this is 
surely a blast of dynamite not only for Belgian tax practice but 
especially for cross-border tax planning practice.

Contributed by:
Filip Viaene, VGD Kortrijk, Belgium   
filip.viaene@vgd.eu

 

 China

SAT announcement 30: 
Beneficial owner and   
withholding tax
In order to provide tax and other legal protection to parent  
companies, many overseas corporations have set up holding  
companies in tax-favourable locations, using the holding companies 
to own shares in Foreign Invested Enterprises (FIEs) in Mainland  
China, or to obtain other passive income such as royalties or loan 
interest. Singapore, Hong Kong, Ireland and Mauritius are amongst 
the most popular holding company locations, mostly due to their 
favourable Double Taxation Treaties (treaties) with China. Some 
of the treaties provide for withholding tax (WT) relief on China 
sourced income, and some provide for reduced or zero capital 
gains tax when shares in a FIE are sold or transferred. Since the 
new withholding tax requirements were established with China’s 
release of the 2008 Enterprise Income Tax Law, allowance of tax 
relief under a given treaty has relied heavily on how a Chinese local 
tax bureau determines the beneficial owner of the China sourced 
income.

During the last several years, much of the value of offshore  
holding companies as a means to obtaining relief in China has been 
called into question. In 2009, China’s State Administration of 
Taxation (SAT) released procedures and guidance to local tax 
authorities as an aid to identifying tax avoidance through “treaty 
shopping” by overseas companies, and to clarify the concept of 
“beneficial owner” when applications for treaty protection are 
made. In 2009, Guoshuihan (bulletin 601), stated that in order 
to qualify for treaty relief, the beneficial owner of China sourced 
income (e.g. a dividend from an FIE) must not only control the 
disposition of income and property of the China entity, but must 
also conduct its own substantial business, such as sales or  
manufacturing. Simply holding the investment in China itself was 
not considered to be a substantial business. While bulletin 601 
did not specifically outline what other business activities may be 
considered as substantial, several negative factors were clarified. 
A holding company (or other person) would not be considered the 
beneficial owner, if the company:
•	remits 60% or more of its income to a third country within a   
 12 month period
•	has few or no business activities other than holding the rights   
 giving rise to the China sourced income
•	has limited management, staff, assets, and business scope
•	has minimal risk, control and decision-making rights over the  
 China sourced income or underlying assets
•	has income that is non-taxable or subject to a low effective tax  
 rate
•	has other factors related to back-to-back transactions, such   
 as interest or royalty income directly passed through a holding   
 company by contract with its parent company.

Furthermore, any company or person applying for treaty   
protection is required to submit sufficient documentation proving 
that the negative factors outlined above do not exist. The end result 
of SAT’s 2009 bulletins has ultimately been more confusion for 
offshore companies. Moreover, different local tax authorities have 
implemented the guidance differently, and many legitimate  
applications for treaty relief have been denied.

At the end of June this year, SAT began circulating Announcement 
30 (A-30); a notice intended to provide further clarifications for 
determining the beneficial owners of China sourced income. While 
the conditions of Bulletin 601 still generally apply, A-30’s   
clarifications should bring relief to some offshore companies with 
certain types of structures.
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First, if a parent company is a tax resident of a treaty country, and is 
listed on an exchange in that same country, the company will  
automatically be considered as the beneficial owner of China 
sourced income (e.g. a FIE dividend), and treaty relief shall be  
granted. Even in the case where business substance cannot be 
proven by the parent company, or if any of the negative criteria 
of Bulletin 601 are present, the beneficial ownership and treaty 
protection should still apply.

Following that, if this listed parent company uses a wholly owned 
subsidiary (e.g. a holding company) that is tax resident in the same 
jurisdiction to hold a third subsidiary in China, the beneficial  
ownership of the China sourced income by the holding company 
would not be called into question by Chinese tax authorities. Thus, 
any available treaty relief should be granted, even where the  
business substance of the holding company cannot be   
demonstrated. For example, a Singapore tax resident parent  
company that is listed on the Singapore exchange may wholly own 
a Singapore holding company that in turn owns 100% of a China 
FIE. The Singapore holding company will automatically be  
considered as being the beneficial owner of the FIE, even if the 
holding company lacks other business substance.

It is important to note that Bulletin 601 conditions will continue to 
apply when a listed parent company resident in one tax  
jurisdiction uses a holding company that is tax resident in a  
different tax jurisdiction to obtain China sourced income. Thus, 
for example, the Hong Kong subsidiary of a parent company that 
is listed and tax resident in the U.S. would have to prove its  
business substance in order to be accepted as the beneficial owner 
of any China sourced income. If the business substance, or a lack 
of the adverse conditions outlined in Bulletin 601, could not be 
demonstrated by the Hong Kong holding company, the U.S. parent 
company would be considered as the beneficial owner. The  
withholding tax on China sourced income would be thus calculated 
according to the U.S. treaty rather than the Hong Kong agreement. 
This would hold true even if the U.S. parent company is listed in 
Hong Kong, unless the parent company is both listed and tax  
resident in Hong Kong.

Regardless of the corporate and/or holding structure used for  
beneficial owners of China sourced income, the beneficial owner 
must maintain supporting documentation in the event that it is 
needed when applying for treaty relief in China. A-30 is quite 
specific in describing necessary supporting documents: to include 
company articles of association, financial statements, board  

minutes and resolutions, functional analyses, legal contracts, asset  
ownership certificates and invoice registers.

A second important clarification made in A-30 is related to the use 
of an agent (or other designated recipient) that may collect China 
sourced income on behalf of a principal (company or individual) 
that will ultimately receive the funds. Regardless of whether the 
agent is a tax resident in the same country in which the principal is 
tax resident, the local Chinese tax authority will consider the  
principal as being the beneficial owner and thus apply treaty 
protections according to the principal’s tax residence. In this case, 
however, the agent must submit documentation to disclaim  
ownership of the income. For example, if an Australian agent (high 
withholding tax rate) collects China sourced income on behalf of 
a Singaporean principal (lower WT rate), the agent must disclaim 
ownership of the funds so that the Singapore treaty protection is 
applied to the Singaporean beneficial owner. It is important to note 
that, should the tax authorities discover that the agent improperly or 
falsely disclaimed him/herself as beneficial owner of the funds, tax 
reassessment and penalties will apply to the transaction.

Finally, several tax bureau procedural issues have been clarified in 
A-30. In the case that an application for treaty benefits cannot be 
completed in the allotted time period, the local tax bureau may 
temporarily apply the higher withholding tax rate without regard 
to the treaty relief. When and if the beneficial ownership is later 
confirmed, the beneficial owner will be refunded the additional 
tax originally paid. In the case that a local tax bureau rejects a 
beneficial owner claim for treaty relief purposes, the case must be 
reported to the tax bureau at the provincial level, and the provincial 
level officers must approve or disapprove of the lower level claim 
rejection. Once a decision is reached, the case is filed with the SAT 
international tax division. Finally, if several local tax bureaus are 
involved in a single claim for treaty relief, all of the bureaus must 
reach a consensus decision, otherwise the case shall be referred to 
the next higher level tax authority for its decision.

Several of the A-30’s clarifications are welcome and may ease the 
treaty relief process for some offshore companies and individuals. 
The announcement also takes steps to help minimise variations 
in the interpretation of law by different local tax bureaus within a 
province or jurisdiction. This last clarification alone may help to 
reduce the number of treaty relief claims that are rejected or 
denied. However, it remains unclear exactly how and when the 
business substance of an offshore income recipient may be  
examined and used to determine the validity of beneficial  
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ownership. We therefore advise all offshore owners of China 
sourced income to maintain the documentation listed above and 
have it available in support of any treaty relief claims that are filed 
with a local Chinese tax bureau.

While A-30’s release will no doubt reduce the challenges faced by 
certain multinational companies applying for treaty relief, the  
question still remains: is there benefit in using an offshore holding 
company as the registered owner of a China FIE or other China 
sourced income? Generally, if the sole purpose of the holding 
company is to obtain treaty relief on China sourced income, the 
considerations outlined above must be taken into account, and in 
some cases the holding company will offer no benefit. However, 
even if there is a lack of treaty relief on China sourced income, a 
holding company may be beneficial for other certain legal or  
strategic purposes, such as the ability of a parent company to  
indirectly transfer ownership of a China FIE subsidiary by selling off 
the holding company. Unfortunately, there are is no simple answer 
to this question, and every company must carefully weigh the pros 
and cons according to its overall business strategy.

Contributed by:
Flora Luo and Scott Heidecke, Nexia TS, China
floraluo@nexiats.com.cn and scott@nexiats.com.cn

India

Tax man kept at bay in the case 
of eBay
An interesting case came up recently before the Income Tax  
Appellate Tribunal (ITAT) in India where issues relating to the  
classification of income and the determination of existence or  
otherwise of a permanent establishment (PE) were discussed in the 
case of eBay.

eBay International AG is a Swiss tax resident with two Indian  
affiliates (ICos) engaged for providing marketing support. The Swiss 
company (SCo) was the tax payer in dispute with the Indian tax 
authorities. The SCo operated two India-specific websites (from  
outside India) for providing an online facility for the purchase and 
sale of goods and services to users located in India. As usual, the 
SCo earned its revenues from sellers registered on these sites by 
charging a “user fee”. The revenues invoiced by the SCo are  
collected from customers in India by the ICos. The said fees are then 
remitted to the SCo by these ICos. For these services as well as for 
other support services, a Marketing Support Agreement (MSA) was 
entered into between the SCo and the ICos and the SCo   
compensated the ICos for the same by reimbursing their costs with 
an 8% mark-up.

Some of the important services that the ICos were to provide to the 
SCo with respect to the India-specific operations were:
• providing market data relating to the industry
• informing all pertinent legal requirements relating to the business
• providing marketing and promotional services
• performing payment processing and collection activities
• performing local customer support services

For the financial year 2005-06, the SCo filed a nil tax return in India. 
It claimed that the SCo had earned business profits in India but since 
it did not have any permanent establishment in India, said profits 
were not taxable in India in view of the Double Taxation Agreement 
(DTA) between India and Switzerland. For this reason, reliance was 
placed on Articles 5 and 7 of the DTA. The tax Assessing Officer 
(AO) held that the income earned by the SCo was in the nature of 
Fees for Technical Services (FTS) as per the domestic tax law of India 
and taxed the same without referring to the DTA. During the course 
of proceedings before the first appellate authority, the AO took the 
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view that although the DTA was applicable, since the SCo had a 
dependent agent permanent establishment (DAPE) in India in the 
form of the ICos, the income earned was taxable in India. The first 
appellate authority rejected the first argument of the AO and held 
that the income earned was business profits and not FTS. However, 
the stand of the AO that a PE was constituted in India was upheld by 
the appellate authority. 

Being aggrieved by the appellate order, the SCo as well as the AO 
filed a second appeal to the ITAT. Before the ITAT, there were two 
issues in appeal:
• whether the user fee that the SCo earned from Indian users of the   
 website was in the nature of FTS
• whether the ICos constituted a DAPE of the SCo in India

The ITAT ruled in favour of the SCo and against the tax department 
on both issues. The rationale used by the ITAT for coming to these 
conclusions is outlined below:

On the issue of categorisation of income
The ITAT looked into the role of the ICos and also the role of the SCo 
in provision of a market place in the form of its website where  
buyers and sellers came together and effected a transaction of 
purchase/sale. The ITAT was of the view that the tax payer i.e. the 
SCo had hardly any role in the transactions effected on the website 
other than providing a platform for the trade to take place. It was also 
noted that the SCo was not responsible for any disputes that could 
arise with respect to any transaction that took place on the site. The 
SCo was not providing any technical service or any consultancy to 
the buyers or the sellers who visited and used the site. At best, the 
SCo could be said to be providing a standard facility, which the users 
were availing. Therefore, the ITAT held that the charges received by 
the SCo as consideration for using such standardised facilities could 
not be equated with FTS.

On the issue of constitution of PE in India
The ITAT noted Article 5 in the DTA between India and Switzerland 
defined a DAPE. According to the said Article, a tax resident of 
Switzerland could be held to have a DAPE in India if a person other 
than an agent of independent status has and habitually exercises in 
India, an authority to negotiate and enter into contracts for or on 
behalf of the Swiss enterprise. This, of course, is also subject to 
certain exclusions. 

On examination of the facts of the case, the ITAT concluded that the 
ICos did not exercise any control over the website. They also did not 
have any involvement in the transaction that a buyer and a seller 
entered into with the help of the site. The said transactions were 
done through the site which was situated and controlled from 
abroad. Similarly, while ICos did support the SCo in terms of  
marketing and advertising, there was no direct role in terms of  
introducing any particular customer to the site/SCo. Neither of the 
ICos was engaged in any negotiation on behalf of the SCo. Similarly, 
the ICOs also did not maintain any stock of goods in India on behalf 
of the SCo.

The ITAT further observed that considering the fact that both ICOs 
were providing exclusive services only to the SCo and did not 
have any other independent source of income, they certainly were 
dependent agents of the SCo. However, since they did not satisfy 
any of the conditions laid down in Article 5 of the DTA, they did not 
constitute a DAPE of the SCo in India.

The tax department also argued that the SCo had a “place of  
management” in India via the offices of ICos and, on account of 
which, a PE would arise. The ITAT did not accept this argument on 
the ground that the ICos were not responsible for taking any  
managerial decisions in respect of SCos business. In view of the fact 
that the term “place of management” was not defined in the DTA 
and in the Income-tax Act of India, the same had to be understood 
in common parlance. Since the ICos did not satisfy even the  
common meaning of the term “place of management”, the ITAT held 
in favour of the SCo and against the tax department on this ground.

Conclusion
As technology develops further and ways of doing global   
business advance, issues of taxation, particularly the   
characterisation of income and situs of income and its taxation, are 
bound to increase. Tax laws in India have been particularly slow 
in keeping pace with the advancement in technology. Taxation of 
e-commerce is a topic on which there is very little guidance in India. 
As more and more foreign companies get attracted to India and as 
more Indians start participating in global trade, we are more than 
likely to see a surge in tax-related disputes arising in India.

The decision of the ITAT in the case of eBay is an interesting and a 
significant one and will certainly be of great utility to other players 
in the market. However, ultimately, how courts and tribunals view a 
particular case would depend on the facts of each case. This fact is 
now highlighted even further.

Contributed by:
Saumil Shah, SKP Group, India
saumil.shah@skpgroup.com



 Italy

Italy introduces new tax  
measures for growth
The Italian technical Government has issued its long-awaited 
decrees aimed at boosting growth in the economy, particularly 
through incentives for young business activities,   
implementation of EU Directives regarding the new cash VAT 
Accounting Scheme and improvements of business terms of  
payment. 

“Start up companies with 1 Euro”
One of the recent deregulation measures proposed during 2012 
by the “Monti Government” had the scope to stimulate young 
entrepreneurs in setting up new business activities. 

People under 35 years old are now entitled to incorporate a new 
type of company and start doing business with a low level of 
investment.

The new type of company “Società a responsabilità limitata 
semplificata (Srls)”, is a limited liability company where the share 
capital investment required is very little, the incorporation  
bureaucracy is at a minimum level, and the incorporation costs 
are consistently reduced.

The Srls main aspects are the following:
1. shareholders - all shareholders must be under thirty-five years   
 old at the time of the incorporation. Incorporation with a 
 sole-shareholder is also allowed, in this case the age limit 
 applies to only one person. The shares cannot be sold to 
 people who are over 35 years old, and if after completion   
 the sale is considered to be void.

2. share capital - the share capital required shall be in the range 
 of EUR1.00 -EUR9,999.99, while for ordinary Srl the    
 minimum share capital threshold is EUR10,000. Other 
 differences are: the share capital can be paid-up only by cash 
 (no payments in kind are permitted); the share capital must   
 be totally paid at the time of incorporation and the share 
 capital must always remain lower than the limit of    

 EUR9,999.99- if the capital has increased over that limit, the   
 company shall be transformed into an ordinary “Srl”. 

3. deed of incorporation - the deed of incorporation shall be in  
 compliance with the format indicated by the law, for this  
 reason particular changes are not allowed. The deed of   
 incorporation should be filed within 15 days with the Chamber
 of Commerce whose duty and rights are reduced to Euro   
 168.00. 

4. administration of the company - the Shareholders are the only   
 people entitled to be appointed as members of the Board of   
 Directors.
 
 “Cash VAT accounting scheme” 
As a result of the “Growth Decree” (Law Decree n. 83/2012), 
from the 1st December 2012, the new “cash VAT accounting 
scheme” can be adopted, as previously indicated by the EU  
Directive 2010/45/EU. The main characteristics of the new 
scheme are the following:  
• the regime is adopted by option
• the option consists in the change of the entire VAT regime, and
 not, as in the past, applied to the single transaction (sale)
• the regime is valid for annual turnover up to EUR2 million
• VAT becomes relevant at the time of invoice payment: for   
 the sale VAT when the invoices are cashed, for purchase   
 VAT only when the invoices are paid
•	no effect on VAT taxpayers who opted out of the regime:  
 those clients, who haven’t opted out and receive invoices with  
 a cash VAT reference, can deduct the purchase VAT applying  
 the general rules regardless that the VAT on it will be paid on   
 cash basis.  

The cash VAT accounting scheme has been modified in order to 
improve the cash flow of those VAT taxpayers who are in a  
difficult situation due to payments being postponed. 

Further requirements and rules of the new Cash VAT accounting 
scheme are the following:
1. option - the option is reported in the annual VAT return and 
 always starts from 1 January of the same year

2. duration - the option to the cash VAT accounting scheme 
 binds the taxpayer for at least three years unless annual 
 turnover exceeds the EUR2 million limit
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3. procedure - the VAT charged becomes due when the sales   
 invoice is paid and, in any case, within one year from the   
 supply; the input VAT becomes deductible when the purchase  
 invoice is paid

4. invoices - all invoices issued must report the reference   
 “Cash VAT according to the art. 32-bis) of the Law Decree   
 n. 83/2012”.

In order to efficiently implement this VAT regime, it is   
recommended to keep a clear track of all payments received and 
made to the corresponding sales and purchase invoices. 

Combating late payment in commercial transactions
The free market protection law has recently made a step forward 
through the Legislative Decree n. 192/2012, implementing EU 
Directive 2011/7/EU, “on combating late payment in commercial 
transactions”. Although Italy has already implemented a similar 
regulation in connection with the EU Directive 2000/35/EU, this 
new regulation seems to be more efficient in terms of clarity and 
application of the law.

The aim is to avoid “abuses of dominant positions” in   
commercial transactions towards small and medium size  
companies, where the effects of such positions are reflected in 
terms of payments.

The new law, in force from January 1st 2013, states the interest 
rate to be applied when the normal period of payment is not 
respected. In this case the interest rate on late payments applies 
automatically and it is equal to the European Central Bank refer-
ence rate plus 8% points.

The normal period of payment mentioned above can be:
•	30 calendar days following the date of receipt by the debtor of  
 the invoice or an equivalent request for payment
•	30 calendar days after the date of the receipt of the goods   
 or services, where the date of the receipt of the invoice or the   
 equivalent request for payment is uncertain
• 30 calendar days after the date of the receipt of the goods or   
 services where the debtor receives the invoice or the   
 equivalent request for payment earlier than the goods or the   
 services

• 30 calendar days after the procedure of acceptance or 
 verification if the debtor receives the invoice or the equivalent  
 request for payment earlier or on the date on which such   
 acceptance or verification takes place.

The new rules will apply also to transactions between   
individuals and the public administration (PA); in particular it is 
now possible to obtain a certification of verification of the  
credits towards the PA.

In order to improve the financial situation, certification can be 
used to compensate reciprocal credit/debit positions with the 
PA, to be pledged as collateral for a bank advance, or to transfer 
the credit to a factoring company.

Contributed by:
Salvatore Tarsia, TCFCT Studio Associato, Italy
s.tarsia@tcfct.it
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Recent developments in the  
Japanese transfer pricing practice
As part of an ongoing enhancement of corporate governance for 
tax compliance, the National Tax Agency (NTA), has recently 
prepared a self-check-sheet (referred to as “check-sheet”) for 
corporate taxpayers to confirm the current status of their  
compliance with the Japanese transfer pricing (TP) rule. This has 
been distributed to large corporations to complete, over which 
the Regional Tax Bureau exercises jurisdiction with a special 
program for tax examination.

The NTA would utilise the check-sheet as a tool to determine the 
necessary depth of a tax examination (how much time and costs 
should be spent on a TP examination of the corporate taxpayer), 
but not as a tool to select which corporate taxpayer to subject to 
TP examination. They expect corporate taxpayers to utilise it as 
a tool for the enhancement of their TP compliance.

1. Contents of check-sheet

The check-sheet has been designed to enable a corporate  
taxpayer to make a self-diagnosis of TP risk such as a large  
assessment amount, double-taxation, reputation risk etc.
The check-sheet comprises of the following 7 parts with 31 
questions in total about the internal controls for TP compliance.

Part 1: Understanding of TP rule (5 questions)
Part 2: Involvement of top managements (5 questions)
Part 3: Recognition of foreign related party transactions1 and   
 relevant issues (7 questions)
Part 4: Global TP policy (3 questions)
Part 5: Determination of TP (3 questions)
Part 6: Parent Company’s governance for TP compliance of its   
 foreign related parties (4 questions)
Part 7: Communication with tax authorities (4 questions)

Each question would be answered as “Understanding”,   
“Executing” or “Establishing” with 4 grades scoring 4 to 1; score 

1 Under the Japanese TP rule, TP taxation applies only to   
transactions with a foreign related party.

4: fully, score 3: almost, score 2: insufficient, score 1: not yet.
The NTA believes it is crucial for each department in a   
corporation, or each member corporation in a corporate group, 
to work together on TP compliance matters. The NTA is very 
interested in the level of involvement of top management of a 
common parent corporation in TP compliance (relevant to part 2 
of the check-sheet).

However, it is not expected that a company or group will incur 
significant costs to score 4 on every question.

The check-sheet is to be used as a self-evaluation of the  
current status of TP compliance, and is not required to be  
submitted to a tax office, but will be requested by a tax   
 examiner at the beginning of a tax examination.

2. Background of program for enhancement of corporate   
 governance for TP compliance

A common objective for tax authorities in most countries where 
a self-assessment system is adopted for income tax purposes is 
to have a taxpayer-filed tax return, in which taxable income is 
properly determined, to secure tax revenues. In order to  
accomplish this objective, there are one of two approaches 
which could be adopted. 

One is the “North-wind” approach, where a regime of strict tax 
examination and collection is enforced. Recently, the NTA and 
foreign tax authorities have actively exchanged tax information 
in accordance with the relevant tax treaty (see graph 1 and 2).

The other one is the “Sun” approach, where tax services such 
as consultation, provision of tax information etc. are provided 
by a tax authority in order to build a communication channel 
and a relationship of trust with taxpayers. At the Organisation for 
Economic Co-operation and Development (OECD) Tax  
Commissioner Meeting, in January 2012, the statement was 
issued that “we” (the tax authorities), intend to make the  
relationship with a corporate taxpayer shift from a “hide and 
seek” relationship to a “mutual-trust” relationship and that its 
accomplishment would be easier if the corporate taxpayer  
maintained a high standard of tax compliance as a part of its 
corporate governance.
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Graph 1 - The report of information exchange under the tax 
treaty issued by the NTA

Graph 2 - The annual report of corporate tax examinations  
issued by the NTA

3. Why does the NTA focus on tax compliance of large   
 corporations?

It is very important to enhance the tax compliance of large  
corporations for the following reasons:
•	the economic activity of large corporations significantly affects  

  the Japanese economy and their taxable income is large.   
 Whilst large corporations make up only 0.02% of all  
 corporations, their taxable income is 26% of the total for   
 corporations

• Since a large corporation is generally a leading company in   
 its industry and/or geographical area, the tax compliance   
 position of the large corporation has a significant influence on   
 that of other corporations in its group and/or that of other   
 small/medium corporations in its industry and/or geographical  
 area

•	generally a tax examination of a large corporation will take a   
 significant amount of time. When the tax compliance regime   
 of a large corporation is enhanced, the NTA could then spare 
 more time on the tax examination of other corporate  
 taxpayers, where the tax compliance regime may not be so   
 good and could be subject to severe enforcement.

4. Of all tax compliance, why does the NTA focus on TP   
 compliance?

The NTA lists the following reasons for preparing and publishing 
the check-sheet for the enhancement of TP compliance:
•	a TP assessment would be likely to force a corporate taxpayer   
 to pay a large amount of additional tax, penalty and interest   
 and to bear a large cost for defending their position. Hence, it   
 should be in their interest to take adequate care of TP issues in  
 advance of any examination (see graph 3)

•	where the TP legislation has been newly introduced and/or   
 the enforcement system for TP taxation has improved in  
 foreign countries, it is predicted that the chance of double  
 taxation and opportunities for Mutual Agreement Procedures   
 (MAP) will increase (see graph 4)

• since the “necessary TP documents” to avoid the application 
 of the so-called “presumptive taxation” rule had been   
 explicitly set out in the 2010 Tax Reform Act, this has enabled   
 the corporate taxpayer to better manage their TP risk.
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Graph 3 - The annual report of corporate tax examination issued 
by the NTA. Average assessment amount per case is 605 million 
yen

Graph 4 - The report of Mutual Agreement Procedures status 
issued by the NTA

5. The NTA’s future action plan

In order to help corporate taxpayers improve their TP   
compliance as a part of their corporate governance and to enjoy 

the benefit of a more efficient and effective enforcement  
practice, the NTA is planning on the following actions:
• hold seminars all over Japan to educate corporate taxpayers   
 about the need to enhance their TP compliance, and explain   
 the global trend in TP enforcement practices adopted by tax   
 authorities

• one-to-one discussion with the top management of a large   
 corporation to exchange each other’s views on corporate   
 governance for tax compliance

• focused feedback with personnel in charge of tax at a large   
 corporation to exchange each other’s view on TP compliance.

Contributed by: 
Masanobu Muramatsu, Gyosei Certified Tax & Accountants’ Co., 
Japan
m-muramatsu@gyosei-grp.or.jp

 Mauritius

The gateway to Africa
Strategically located between Asia and Africa, Mauritius is an 
efficiently regulated financial centre that is well positioned to 
become the headquarters to Africa over the next few years. 
Recently ranked 1st in the Ibrahim Index of African Governance 
and in the World Bank ‘Ease of Doing Business Report’ in Africa, 
the island offers numerous tax incentives, a wide range of  
Double Taxation Agreements (DTAs) and Investment   
Promotion and Protection Agreements (IPPAs). It is not subject to 
exchange controls, making it an ideal gateway for foreign  
investment into Africa.

The Republic of Mauritius has enjoyed unprecedented   
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socio-economic development with economic growth averaging 
5% over the past 20 years. It is committed to investor   
protection with a progressive regulatory framework modelled on 
the industry’s ‘best practice’ principles and compliant with  
internationally accepted norms of supervision including those of 
the Basel Committee on Banking Supervision.

With a population of 1.2 million inhabitants bilingual in  
English and French, Mauritius benefits from a large pool of  
readily available graduates, lawyers and accountants. Situated 
on a time zone of GMT +4 and supported by a low cost of living 
and administration, Mauritius is able to deliver highly cost  
effective offshore solutions to international clients.

Why use Mauritius for investment in Africa?

Double Taxation Avoidance Treaties (DTAs)
As far as Mauritius is concerned, it has, as a tax planning  
jurisdiction, focused the development of its Global Business  
sector via a growing network of DTAs which currently stands at 
17 African countries, see below:

Botswana Nigeria Lesotho Kenya

Madagascar Mozambique Namibia Tunisia

Malawi Rwanda Senegal

Seychelles South Africa Swaziland

Uganda Zimbabwe Zambia

The benefits that may be obtained from Mauritius treaties are as 
follows: 
• when imposed in an African state, capital gains tax (CGT) is   
 generally levied at a rate ranging from 30-35%. However, the 
 DTAs in force in Mauritius restricts taxing rights of capital   
 gains to the country of the seller. Since there is no CGT in   
 Mauritius, the potential tax savings for a Mauritius registered   
 company are significant

• the majority of African states impose some withholding tax on  
 dividends paid out to non-residents. These vary between 10% 
 and 20%. The DTAs in force in Mauritius limit withholding   
 taxes on dividends. The treaty rates are generally 0%, 5% or   
 10% thereby creating potential tax savings depending on the   
 investee country

• with respect to CGT, the DTAs guarantees the maximum 
 effective withholding tax rate, should changes occur in the   
 fiscal policy in the countries of investment.

The Global Business sector provides for two types of   
companies, category 1 Global Business Licence (GBL1) and  
category 2 Global Business Licence (GBL2). The marked  
distinction between the two is that a GBL2 is not tax-resident in 
Mauritius whereas a GBL1 (taxed at a maximum of 3%) can take 
advantage of the tax treaty network.

Example:

 Investor from Non-treaty 
 jurisdiction e.g. Kenya

    
            Equity
          investment
        Mauritius GBL1  Namibian country

 Taxable at a maximum 
            rate of 3% 

•	withholding tax on dividends decreased from 10% to 5%  
 because of the treaty between Mauritius and Namibia

Investment Promotion and Protection Agreements (IPPAs)
Mauritius has signed IPPAs with the following 20 African  
member states:

Botswana Nigeria Cameroon Kenya

Madagascar Mozambique Mauritania Benin

Ghana Rwanda Senegal Chad

Burundi South Africa Swaziland Republic of 
Congo

Guinea 
Republic

Zimbabwe Comoros Tanzania
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IPPAs guarantee to investors from the contracting states:
• free repatriation of investment capital and returns
• guarantee against expropriation
• most favoured nation rule with respect to the treatment of   
 investment, compensation for losses in case of war or armed   
 conflict or riot etc.
• arrangement for settlement of disputes between investors and   
 the contracting states.

Access to markets 
Mauritius has secured preferential access to markets with sev-
eral hundreds of millions of potential consumers: with the EU, 
through the Cotonou agreement; with the US under the Africa 
Growth and Opportunity Act (AGOA); with Eastern and South-
ern Africa, through the COMESA (Common Market for Eastern 
and Southern Africa – 19 member states) and SADC (Southern  
African Development Community – 15 member states). 

The benefits for operating a freeport company in Mauritius for 
exports to African countries are:
• zero tax rate on corporate profits. A freeport company is   
 exempt from income tax payable for income years up to and   
 including income year ending 31 Dec 2013. A low corporate   
 tax of 15% applies for processing and transformation activities
• exemption from customs duties and VAT on all goods and   
 equipment imported into the freeport zone
• reduced port handling charges for all goods destined for   
 re-export
• free repatriation of profits
• 100% foreign ownership allowed (No immovable property to   
 be held in Mauritius)
• possibility to sell a quota of 20% of total goods re-exported on  
 local market. (normal tax rate will apply)

Other advantages
As a business and financial hub geared for investment into  
Africa, Mauritius offers the following advantages:
• no CGT, no withholding taxes, no exchange control and free 
   repatriation of profits and capital 
• an efficient banking system and a stock exchange open to   
 foreign investors 
• social and political stability

• reliable and modern infrastructure, and new open air access   
 policies 
• efficient telecommunications system (connected to SAFE fibre   
optic network) 
• availability of qualified bilingual labour force and conducive   
 labour laws
• occupation/residence permits granted in three days 
• scheme available for foreigners to acquire property in   
 Mauritius.

Concluding note
The Mauritius International Financial Services Centre is   
internationally recognised as a proven and trusted financial  
services platform. It was among the first jurisdictions to be  
included in the Organisation for Economic Co-operation and 
Development (OECD) White List. The country’s adoption of  
international best business practices and sustainable   
development policies has been acknowledged by international 
agencies such as the OCED, the Financial Action Task Force and 
the World Bank. 

United States Secretary of State Hillary Clinton sums up the 
success story and potential of Mauritius on the African continent 
succinctly when she recently declared “Mauritius may be a small 
country, but it has the potential to make a big impact, both by 
contributing to Africa’s overall prosperity and by showing the 
way, providing an example of how other nations can stimulate 
growth by setting clear and fair rules for the benefit of those who 
wish to do business in Mauritius”. 

Contributed by:
Vishen Gopalla, Nexia Baker & Arenson, Mauritius
vgopalla@nexia.intnet.mu
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 Portugal

New rules on the deductibility of 
net financial expenses – 
The end of the line for the thin 
capitalisation regime 
The Portuguese parliament has recently approved the 2013 
budget law, which contains a significant reform of the corporate 
income tax (CIT) rules applicable to the deduction of net  
financial expenses incurred by corporations.

Following the model recently used by other European   
Governments, this reform replaces the current thin-capitalisation 
rules – a limit of 2:1 debt-to-equity ratio in respect to related 
party financing from non-EU resident lenders - by a new interest  
barrier rule which restrains the deductibility of net financial 
expenses to the higher of 3 million Euro or 30% of the EBITDA, 
regardless of the existence of a special relationship between the 
debtor and lender and the residence of the creditor.

The current thin capitalisation rules 
Portuguese thin capitalisation rules were introduced in January 
1996 and covered financing costs paid in connection with  
funding obtained from both EU and non-EU lenders. 

After the ECJ decision on the Lankhorst-Hohorst case (C-415/93), 
the Portuguese courts issued several decisions confirming the 
incompatibility of the EU-lender restrictions with the freedom of 
establishment. This led to the amendment of the law and  
therefore, since 1 January 2006, Portuguese thin capitalisation 
rules were limited to financing costs paid to non-EU resident 
lenders.

Under the current regime, interest paid by a resident company 
in respect of excessive debt to a non-EU related party is not tax 
deductible. Unlike other EU jurisdictions, the non-deductible 
interest is not reclassified into dividends.

Excessive indebtedness occurs whenever the total debt with one 
non-EU resident related party, exceeds twice the amount of the 
corresponding shareholding in the company’s equity.

The lender is considered to be a related party of the Portuguese 
company, in broad terms, if it has or can have substantial  
influence, directly or indirectly, in the management decisions of 
the resident entity.

The Portuguese thin capitalisation rules contain a safeguard 
clause, allowing for a taxpayer to present proof that it would be 
able to obtain the same level of borrowing under similar  
circumstances from an unrelated party. 

However, the practice of the Portuguese tax authorities and the 
positions adopted by the national courts with respect to this 
safeguard clause have made it extremely difficult for taxpayers to 
prove that borrowings were made in accordance to the arm’s-
length principle.

The new regime - Limitation on deduction of net financial 
expenses
As mentioned above, the 2013 Budget Law derogates the former 
Portuguese thin-capitalisation regime and creates a new broader 
regime of limitation for the deductibility of net financial  
expenses incurred by Portuguese companies.

Under the new regime, all net financial expenses incurred by 
a Portuguese company that exceed 30% of its EBITDA will be 
non-deductible for CIT purposes. This restriction is not   
applicable in cases where the net financial expenses do not 
exceed 3 million Euro. 

In practice, this means that net financial expenses up to 3 million 
Euro will be deductible in all cases and only once this limit is 
reached, the 30% deduction limitation will be applicable.

The new rules cover all financing costs, regardless of the  
existence of a special relationship between the creditor and 
lender, or the residence of the lender.

The regime foresees a transitional period, under which the  
EBITDA limit shall be gradually increased. The deductible  
percentage shall amount to 70% in 2013, 60% in 2014, 50% in 
2015, 40% in 2016 and 30% from 2017 onwards.

Financial costs which are not considered tax deductible, as a  
result of the application of such limitations may be carried 
forward for a period of 5 fiscal years, as long as such limits are 
always complied with.
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Furthermore, when the amount of financial costs considered  
tax deductible is lower than the 30% limit, the immediate and 
successive carry forward of the unused limit is allowed for the 
following 5 fiscal years, until the total amount is used.

The net financial expenses are computed at individual level and 
therefore, even the companies that are taxed as part of a tax 
group must individually apply the above described limits.

The new rule does not apply to credit and financial institutions, 
or to insurance companies.

Conclusions
Since its creation in 1996, the Portuguese thin capitalisation  
regime has suffered several limitations on its scope of   
application as a consequence of the ECJ decisions. 

In addition, several litigation cases against the application of thin 
capitalisation rules where there are non-EU lenders are currently 
pending in the Portuguese courts. 

Noteworthy in this context, the case Fazenda Pública v. Itelcar - 
Automóveis de Aluguer, Lda (C-282/12), has recently been  
referred to the ECJ. The facts in this case may lead the ECJ 
to look at the thin capitalisation rules applicable to financing 
obtained from non-EU lenders, under the perspective of the 
principle of free movement of capital in itself and not as a  
consequence of the exercise of the freedom of establishment. 

Differently from the cases previously decided by the ECJ (e.g. 
GLO and Lasertec), the application of the Portuguese thin 
capitalisation rules does not require the existence of decisive 
influence of the lender over the borrower – a special   
relationship is deemed to exist even if one of the companies 
directly or indirectly holds at least 10% of the share capital.

As a result, the ECJ may review its prior jurisprudence and 
consider that the main principle under analysis in this case is not 
the freedom of establishment but the freedom of movement of 
capital. Under this scenario, the Portuguese legislation may be 
considered as being contrary to the EU Law.

In light of the above, it is clear that a high level of uncertainty is 
still pending over the Portuguese thin capitalisation rules and its 
scope of application has been continuously reduced. 

Following the trends observed in the EU, the new legislation 
is aimed at overcoming uncertainty and limited scope of  
application. 

In terms of the impact of the new regime, we understand that 
the “de minimis” amount of net financial expenses (EUR3  
million) significantly limits its effect on small and medium-sized 
businesses, which make up the majority of Portugal’s business 
fabric.

Notwithstanding, the new rules may have a significant impact 
on the design and planning of the financing structures to be 
adopted in relation to new investment projects and M&A  
operations. 

In this respect we highlight the fact that the non-deductible 
financial costs may only be carried forward for a period of 5  
fiscal years, whereas in Spain for instance, the regime establishes 
a long-term carry forward period of 18 years.

Contributed by
Pedro Tardão Alves, NEXIA, CPLA & Associados, SROC, Lda, 
Portugal 
pedro.alves@nexia.pt

 

Singapore

Inbound investments in   
Singapore real property
Singapore is well-regarded as an economy with strong growth 
potential. Therefore, global investors are attracted to leverage on 
the growth in Singapore by investing in its real property.
The common types of investment entities are limited liability 
partnership (LLP), private limited company (“Company”) and  
direct investment from a Foreign Corporation. The following 
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table provides a broad overview of the different investment types and the relevant tax impact: 

General information LLP Company Foreign Corporation

Partners/Shareholders Minimum 2 partners At least one member Subject to local requirements in 
investor’s country of residence.Registration Registrar of Companies (ACRA) Registrar of Companies (ACRA)

Minimum capital No requirements SGD1.00 

Liability Partners will not be held 
personally liable for any busi-
ness debts incurred by the LLP. 
A partner may, however, be held 
personally liable for claims from 
losses resulting from his own 
wrongful act or omission, but will 
not be held personally liable for 
such wrongful acts or omissions 
of any other partner of the LLP.

Shareholders are not personally 
liable. Liability is limited to the 
extent of capital.

Governance Routine business: governed by 
partners.

Exceptional business: governed 
by general meeting.

Routine business: governed by 
Managing director.

Exceptional business: governed 
by Shareholders’ meeting.

Annual return filing 
requirement

No such requirement. However, 
the manager is required to submit 
an annual declaration of solvency 
to ACRA.

The Annual Return must be filed 
with ACRA within one month 
from the date of the Annual 
General Meeting (AGM).

Subject to local requirements in 
investor’s country of residence.

Audit requirement No requirement for audit or 
adoption of accounting standards.

Audit required if the company 
either has corporate 
shareholding or has annual 
revenue exceeding 
SGD5 million.

Tax return filing 
requirement

Required to file annual tax return 
by 15 April (paper filing) or 18 
April (e-filing).

Required to file annual tax 
return by 30 November.
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General Information LLP Company Foreign Corporation

Corporate income tax An LLP is treated as a partnership 
and not a separate legal entity, it 
is not liable to tax at entity level. 

Each partner is taxed on his share 
of income from LLP.

Where the partner is an 
individual, his share of income 
from the LLP will be taxed based 
on his personal income tax rate. 
Where a partner is a company, 
its share of income from the LLP 
will be taxed at the tax rate for 
companies.
Tax rate may differ depending on 
the income (rental or proceeds 
from sale) derived from the real 
property.

Subject to corporate tax rate 
(currently 17%) on Singapore-
sourced income if not limited 
by a Double Tax Treaty between 
Singapore and the foreign 
country.

Effective tax rate could be lower 
due to partial tax exemption 
scheme for companies and tax 
exemption scheme for qualifying 
new start-up companies.

Tax rate may differ depending on 
the income (rental or proceeds 
from sale) derived from the real 
property.

Withholding tax (WHT) on 
dividends

Not applicable No WHT Not applicable

WHT on interest Not applicable, if interest is paid to a resident entity or a local branch of an approved bank.

Depreciation Not deductible

Interest expense restriction Interest expenses incurred in the production of rental income are tax deductible. There is no interest 
expense restriction unless the loan is channeled to non-income generating activities.

Carry-Back and Carry-
Forward of unutilised 
losses, capital allowances 
and donations

Carry-Back: Subject to conditions, unutilised capital allowances and trade losses can be carried back for 
one year, restricted to a total amount of SGD100,000.

Carry-Forward: Subject to conditions, unutilised capital allowances and trade losses can be carried 
forward to subsequent Years of Assessment (YAs). Unutilised donations can be carried forward up to a 
maximum of five years.

Goods and Services Tax 
(GST)

Sale and lease of Singapore non-residential real property is a taxable supply if made by a GST-registered 
person. It is subject to GST at the standard rate of 7%.

Sale and lease of Singapore residential real property is exempt from GST.

GST registration is mandatory if the entity’s taxable turnover for the past 4 quarters exceeds SGD1 million 
or if the entity’s taxable turnover is expected to exceed SGD1 million in the next 12 months.
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Gernal information LLP Company Foreign Corporation

Stamp duty (transfer of 
properties or shares by 
assent)

Transfer by assent: transfer of properties or shares in accordance with a Will, Interstate Succession Act or 
Muslim Law of Inheritance.

Fixed stamp duty of SGD10 for both properties and shares.

Stamp duty (transfer of 
properties or shares
by sale) 

Transfer by sale: transfer of properties or shares to another person with consideration

Buyer’s stamp duty 
• based on the higher of purchase price or market value of the property
• SGD1 for every SGD100 of the first SGD180,000, SGD2 for every S$100 of the next S$180,000, and 
   SGD3 for every SGD100 thereafter

Additional buyer’s stamp duty 
•	10% on the higher of purchase price or market value of the property
•	applies to foreigners and non-individuals (corporate entities) buying any residential properties

Seller’s stamp duty 
•	based on the higher of the consideration or value
• rate depends on the holding period. 16% for 1 year, 12% for 1 - 2 years, 8% for 2 - 3 years, 4% for 
    3 - 4 years, NIL for more than 4 years

Stamp duty for shares 
•	based on higher of the consideration or net asset value 
• SGD0.20 for every SGD100 or part thereof

Stamp duty (transfer of 
properties or shares
by way of gift) 

Transfer by way of gift – transfer of properties or shares not distributed in accordance with a Will, 
Interstate Succession Act, Muslim Law of Inheritance or by way of sale

Buyer’s stamp duty 
•	based on market value of the property as at the date of execution / signing of the document 
• SGD1 for every SGD100 of the first SGD180,000, SGD2 for every SGD100 of the next SGD180,000, 
   and SGD3 for every SGD100 thereafter.

Additional buyer’s stamp duty
•	10% on the market value of property as at the date of execution / signing of the document. Applies to
   foreigners and non-individuals (corporate entities) buying residential properties.

Seller’s stamp duty
•	based on the higher of the consideration or value
•	rate depends on the holding period: 16% for 1 year; 12% for 1-2 years; 8% for 2-3 years; 4% for 
   3-4 years; NIL for more than 4 years.

Stamp duty for shares 
•	based on the higher of the consideration or net asset value 
• SGD0.20 every SGD100 or part thereof.

Note: The above serves as general guidance. Further analysis may be necessary depending on the ultimate investment and beneficiary 

structure.                             

                 Contributed by: 
                 Lam Fong Kiew, Nexia TS Tax Services Pte Ltd, Singapore
                 lamfongkiew@nexiats.com.sg
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Spain

Widening the permanent   
establishment (PE) definition
In 2012, a Supreme Court Judgment and a resolution of the  
Central Economic-Administrative Tribunal accepted the view of 
the Tax Administration in two different tax audits.

Roche case - Supreme court Judgment as of 12 January 2012
Conclusion of the Court: Attribution to the deemed PE of profits 
from the commercial activity carried out with Spanish clients.

Facts: The Spanish subsidiary of the group was engaged in two 
activities exclusively for its Swiss head office:
• contract manufacturing of Vitamin for its head office
• supporting the distribution to Spanish clients of company   
 products without power to negotiate or determine prices.   
 (Invoicing was undertaken by the Swiss head office)
• letting of a warehouse within the subsidiary premises.

Broadly all risks of the activities performed were assumed by the 
head office.

The company received the following consideration from its head 
office:
• cost plus 2% for the contract manufacturing
• 2% of sales to Spanish clients for all sales
• price per square meter for warehouse.

A PE of the Swiss Co was considered to exist regardless of the 
wording of the Double Tax Treaty between Spain and   
Switzerland, based in the commentaries to the Organisation 
for Economic Co-operation and Development (OECD) tax  
treaties. This was deemed to arise because the risk of   
manufacturing, use of a warehouse and exclusivity of the  
Spanish subsidiary altogether determined the existence of PE. 
Also there was the attribution to the deemed PE of profits from 
the commercial activity carried out with Spanish clients.

Questions arising: What would the outcome have been if the 
functions in Spain were carried out by different subsidiaries?

Dell case - Central Economic-Administrative Tribunal   
resolution as of 15 March 2012
Conclusion of the Tribunal: Attribution to the deemed PE of 
profits from the commercial activity carried out with Spanish  
clients. The resolution is not definitive since it has been  
appealed.

The Spanish Tax administration considered there to be a PE of 
the Irish holding company belonging to a group in Spain, and 
accordingly that the income attributable to that PE is taxable in 
Spain.

The Europe and Middle East activity of the multinational is  
structured as an Irish Holding company with several local  
subsidiaries.

The Spanish subsidiary accounts recognised only direct sales 
(excluding e-sales) to Spanish small companies and the   
individuals and commissions received from the group on sales 
to the Spanish subsidiaries of the group’s multinational clients.

The Spanish tax administration considered that the subsidiary 
premises constitute a fixed place of business of the Irish  
company, since the functions performed in such premises for 
the benefit of the Irish company were not considered ancillary 
and were carried out through personal and means of the Span-
ish subsidiary. The interaction with clients and third parties of 
any of the group companies supported this interpretation.

It also stated that the subsidiaries’ functions may fall under the 
dependent agent definition as described in the Commentaries of 
the OECD Model Draft Convention.  

Moreover, it considered that the supporting functions carried 
out in Spain for the web page, supported the conclusion that the 
Spanish web page of the company may be also considered as a 
fixed place of business in Spain, regardless of the actual  
location of the server. The Spanish and Portugal statements on 
the e-commerce PE report issued by the OECD are highlighted 
on this regard.

The profit attributable to the PE was estimated indirectly from 
the overall group financial statements, taking into account the 
sales executed to Spanish clients, including e-sales. The lack of 
further data to derive the exact figures for income and costs  
attributable to those sales was blamed on the taxpayer and not 
on the tax administration.
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Conclusion
The Spanish tax administration, on the basis of the Supreme 
Court judgment, the Spanish response to the e-commerce 
studies of the OECD and the flagrant differences between the 
sales in the Spanish territory and the profit declared locally by 
multinational groups, has initiated detailed reviews of the tax 
position of a number of well-known companies (Apple, Google, 
Facebook, Microsoft).  

A review of the functions, the risk analysis, the Service   
Level Agreements and the structure of companies with both  
subsidiaries and clients within the Spanish territory is highly  
recommended.

Contributed by:
Pablo Gómez-Acebo Temes, De Andrés y Artíñano, Spain 
p.gomez-acebo@daya.es

UK

Controlled Foreign Company 
(CFC) reform
Over the last seven years, various changes have been made to 
the CFC rules as a result of decisions in the European Court of 
Justice in order to make the UK rules more compliant with EU 
treaties. Notwithstanding the changes, a number of   
multinationals in recent years transferred their holding   
companies outside the UK to reduce the exposure of group  
profits to the CFC rules.
 
To maintain the competitiveness of the UK as a location of 
choice for multinational companies, substantial changes have 
been proposed to the CFC rules. The main objective is to reduce 
the administrative burden on companies and to focus on the  

artificial diversion of profits from the UK to low tax territories. 
The new regime applies where a non-UK resident company is 
controlled by a UK resident person or persons. If there are  
chargeable profits, a tax charge will apply to those UK   
companies having a 25% or more interest in the CFC.
 
Exemption from the CFC provisions is achieved either: by profits 
being excluded from the ‘gateway’; by meeting one of five  
specific exemptions; or by the full or partial exemption of  
finance profits, so that only companies that have profits  
artificially diverted from the UK require additional reporting. 
Profits of a CFC will not be subject to a tax charge if one of the 
four conditions for the gateway test is satisfied:
• at no time in the accounting period does the CFC hold assets 
 or bear risks under arrangements with a main purpose of   
 achieving a reduction in UK or overseas taxes
• the CFC does not have any UK managed assets or risks during   
 the accounting period
• at all times in the accounting period the CFC has the   
 capability to carry on its business in a commercially  
 effective way if any of its UK managed assets or risks were no   
 longer managed in the UK
• the CFC only has property business profits or non-trading   
 finance profits.

Non trading finance profits are subject to restrictions so that the 
CFC rules will apply where: 
•	the profits are attributable to assets or risks effectively   
 managed from the UK
• the profits arise from investment of capital directly or   
 indirectly from a UK connected company
• the profits arise from an arrangement with a UK connected   
 company or UK PE that avoids the need for distributions and   
 has a main purpose of tax avoidance
•	profits arising from certain lease arrangements with tax  
 avoidance purposes. There are separate gateways for    
 companies with trading finance profits, captive insurance 
 business and exclusions for profits arising from certain   
 qualifying loan relationships.
 
In addition to the gateway, there are entity level exemptions 
including:
• temporary period exemption - allowing a non-resident  
 company coming under UK control to be exempt from  



 the CFC rules for an initial period of 12 months and can be   
 extended if notice is given to Her Majesty’s Revenue and 
 Customs (HMRC) and they approve the extension
• excluded territories exemption - territories that are specified
 in regulations and provided any ‘tainted’ income which does   
 not exceed 10% of the company’s accounting profits (or   
 GBP50,000 if greater)
• low profit exemption - where the profits (either taxable or   
 accounting) of the foreign entity are less than GBP500,000 per 
 annum and the non-trading income does not exceed 
 GBP50,000
• low profit margin exemption - where the foreign entity  
 makes a low level of accounting profit before deduction of   
 interest by reference to its relevant operating costs. The   
 profit margin can be no more than 10% of these costs
• tax exemption - where the local tax is 75% or more of   
 total corresponding UK tax, after excluding the impact of   
 any local tax privileges. This does not apply to designer tax   
 rate regimes.

Where none of the exclusions apply, UK companies with a 25% 
or more interest in the CFC are assessed on the appropriate  
profits of the CFC. The CFC tax charge is reduced for any foreign 
tax attributable to the apportioned profits and where applicable 
any other tax relief available in the UK.
 
A favourable regime for the taxation of income derived from the 
financing of intra-group companies is available to exempt 75% 
of qualifying finance profits. If applicable this will result in an 
effective rate of 5.5% on those qualifying profits with effect from 
2014.
 
The new rules will apply to accounting periods beginning on or 
after 1 January 2013.
 
In summary, the new rules represent a significant shift in 
HMRC’s approach to the CFC rules, to consider only that  
portion of profits which are ‘artificially diverted’. The new rules 
seek to exclude overseas entities from the legislation based on a 
number of exemptions and safe harbours. Where none of the 
exemptions are currently available, consideration should be 
given to the possibility of ensuring effective overseas risk 
management and decision making capability. In particular, the 
compliance obligations for small companies should be  

simplified and the new rules for full or partial exemption 
of profits derived from qualifying financing activities are  
welcomed.

Contributed by: 
Rajesh Sharma, Smith & Williamson, UK
rajesh.sharma@smith.williamson.co.uk

Ukraine

“Hard” currency regulation reset 
On 6 November 2012, the Parliament of Ukraine passed a law 
authorising the National Bank of Ukraine (NBU) to introduce a 
temporary requirement on the mandatory conversion of foreign 
currency transferred to Ukraine from abroad. The law came into 
effect on 16 November 2012 and on the very next day, the NBU 
adopted several regulations that reinstate stricter requirements 
for foreign currency conversion. These regulations impact all 
international businesses as well as individuals that receive foreign 
currency from abroad.

In particular, the NBU Regulation No. 475 as of 17 November 
2012 introduced the rule that foreign currency proceeds of an 
export or import contract should be credited to the bank 
account of the Ukrainian resident within 90 days after the 
document evidencing the provision of services or supply of goods 
was executed. Effectively, the time limit for the contractual  
payment delay was cut in a half. This is reminiscent of the similar 
situation that occurred during the global financial downturn that 
hit Ukraine in 2009. (Since 2007 applicable legislation provided 
that foreign currency proceeds from export or import contracts 
should be repaid within 180 days. However, since 24 November, 
2009 through 11 February 2010 this time limit was reduced to 90 
days. The 180 days limitation was restored on 12 February 2010 
and existed until recently).

Thus, it seems necessary for business companies to revise the 
terms of their supply contracts for products or services in order 
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to ensure timely performance of the 90 days rule. Otherwise, the 
company may be penalised with a fine of 0.3% of the amount of 
the foreign currency not timely returned to Ukraine. Since the fine 
is calculated pro rata to the number of days of the delay, it could 
reach significant amounts, up to the equivalent of the unpaid or 
delayed sum.

The NBU Regulation No. 475 also introduced a requirement 
for the mandatory sale of export contract proceeds in a foreign 
currency. A similar requirement existed in Ukraine since 1998, 
after the drastic depreciation of the national currency, although 
it was eventually cancelled in 2005. Now Ukrainian banks are 
again required to make mandatory sale of the foreign currency 
at the interbank currency market within the next business day 
after the amount was credited to the transit bank account of the 
client. Since the bank would do the sale based on the regulation 
requirement, no action of the bank’s client would be necessary to 
authorise such conversion of the foreign currency into Hryvnia. 
The requirement applies to all currencies of the First group of the 
NBU Currency Classification (that includes all major freely traded  
currencies) and Russian Roubles.

The NBU defined in a separate Regulation No. 479 as of 
17 November 2012 that 50% of the foreign currency income on 
the foreign economic contract shall be subject to such 
mandatory sale at the interbank currency market. The 
requirements of Regulations No. 475 and No. 479 shall be valid 
for 6 months, i.e. until 19 May 2013.

The regulations require that “proceeds from sale of goods” must 
be converted. Some Ukrainian banks conservatively read the 
“goods” as a broad term that includes services, works and  
intellectual property rights as well as foreign currency previously 
purchased and paid by Ukrainian importer to the foreign seller 
but subsequently returned (refunded) by foreign resident, in full or 
in part.

The NBU may use its discretion under the law, however, to  
extend the rules to any income, such as disbursements of the 
loans granted by foreign banks, or equity contributions.

There are no exceptions to the rules, as opposed to the   
regulation on mandatory conversion introduced in 1993. In 
particular, exporters or borrowers with obligations in the “hard” 
currency cannot expect any privileges in buying of the necessary 
amounts or in conversion costs even if the remaining proceeds 
(50% of the total revenue in currency) will be insufficient for  

discharging such obligations, the companies would have to  
purchase currency at the interbank market.

Implications
In addition to increased currency fluctuation risks and direct losses 
from double conversion of currency, possible implications include:
• increased use of settlements and barter operations in the 
 cross-border transaction - something frowned upon by   
 the NBU and the tax authorities
• difficulties with financial ratios and shorter liquidity of exporters  
 – coupled with limited ability to hedge currency risks
• limited ability to service obligations in transactions for which   
 purchase of currency is prohibited (e.g. payments under surety   
 agreements)
• increased risk of default due to failure to maintain the financing   
 currency related covenants
• improved supply of the currency for the importers of the goods   
 and services, especially large companies (retailers, oil and gas   
 traders)
• economic stimulus to increase the trade balance deficit in the   
 medium and long-term run.

Further, the NBU Regulation No. 476 as of 17 November 2012 
provided for mandatory sale at the interbank currency market of 
the foreign currency transfers received by an individual, either a 
foreigner or a Ukrainian resident. This rule applies if the amount 
of the foreign currency received exceeds the equivalent of UAH 
150,000 (approx. USD18,750) per month. Similarly to the  
regulations discussed above, the bank is authorised to do such 
conversion without the involvement of the client and on   
currencies of the First group of the NBU Currency   
Classification (that includes all major freely traded currencies) and 
Russian Roubles. The Regulation No. 476 comes into legal effect 
on 27 November 2012 and shall remain valid until 27 May 2013.

Also, restrictions were imposed on the use of cash foreign  
currency for foreign investment in Ukraine. Now foreign  investors 
can replenish their investment accounts only by bank transfers.

These limitations make it impossible to use financial models when 
under the guise of “foreign investment” operations for laundering 
cash illegally obtained abroad.

The NBU notes that these limitations reflect the latest   
international trends to minimise cash payments and do not  
complicate the work of bona fide investors. They will help  
minimise the use of foreign currency in Ukraine.
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The NBU resolution “On Amendments to Some Legislative 
Acts of the NBU” dated 29 October 2012 No. 449   
(“Resolution No.449”) amended the “Regulation on Obtaining 
Foreign Currency Loans by Residents from Non-residents and 
Providing Loans in a Foreign Currency to Non-residents”. To 
register a contract, according to which residents should fulfil the 
debt obligations to non-residents in respect of the engaged loans 
or loans in foreign currency (changes registration) the resident-
borrower should file a notification in hard or electronic copy to 
the servicing bank. 

In addition, changing the servicing bank by the resident-  
borrower requires appropriate amendments to the agreement 
registration data at the NBU.

Contributed by:
Natalia Yakibchuk, Pavlenko & Partners. Attorneys at law, Ukraine 
ny@pavlenkopartners.com

Ukraine      

Tax Innovations from 1  January 
2013             
 
Before proceeding with tax innovations in 2013 in Ukraine, we 
are pleased to note that in the annual World Bank and  
International Finance Corporation (IFC) Doing Business-2013 
guide, Ukraine rose by 15 places for ease of starting a   
business (as for ease of dealing with taxation – a rise of 18  
places). The guide states “Ukraine made starting a business 
easier by eliminating the minimum capital requirement for 
company incorporation as well as the requirement to have  
incorporation documents notarized”. Concerning taxation 
“Ukraine introduced an online filing and payment system and 
made its use mandatory for medium-size and large enterprises”.

Tax on property except for the land plot
This is a new local tax that is compulsory, established by local 
councils and is paid to the administrative and territorial unit in 
which the item of taxation is located.

Payers are owners of the residential property, individuals and 

legal entities (including non-residents).

Only residential property is subject to tax such as:
• property owned by the state or municipal authorities
• a garden or country cottage (however no more than one for   
 each taxpayer)
• property owned by families with dependent children and   
 foster families that bring up three or more children (however   
 no more than one property for the whole family)
• dormitories
• residential property located in exclusion zones and    
 compulsory evacuation zones as defined by law. 

The tax base is a living floor area (and not a useful floor area) of 
the residential property. 

If the taxpayer has several items of property, the tax base is 
defined separately for each of them. For individuals this area is 
calculated by the tax authority based on data contained in the 
State Register of Proprietary Rights to Real Estate, and for legal 
entities it is based on their title documents. 

A living floor area of property exceeding the following is subject 
to taxation: 
• for an apartment – 120 square meters
• for a house – 250 square meters

If the taxpayer owns more than one item of property that is 
subject to tax, the next item of property is subject to tax without 
regard to the excess requirement. 

The tax rate is fixed by the municipal authority based on 1 
square meter multiplied by a proportion of the minimum salary 
as of the 1st January of the reporting year*.

The upper bounds of the tax are as follows: 
• 1% of the minimum salary per 1 square meter for apartments,   
 the living floor area of which does not exceed 240 square   
 meters, and houses the living floor area of which does not   
 exceed 500 square meters
• 2.7% of the minimum salary per 1 square meter for    
 apartments, the living floor area of which exceeds 240 square   
 meters, and houses the living floor area of which exceeds 500   
 square meters.

The calendar year is the tax period.
For various taxpayers there are different procedures for charging 

Ukraine
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Tax Link serves two purposes. It provides a forum 
for updating our clients and contacts on develop-
ments in tax legislation around the globe and for 
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from Nexia Member firms. In addition, Tax Link 
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on the activities of the various tax committees and 
focus groups within the Nexia network.

This update was edited by Mike Adams, Tax Director 
at Nexia International. If you require further informa-
tion or would like to contribute articles for future 
editions, please contact:

Mike Adams Mike.adams@nexia.com

www.nexia.com

and paying taxes: 
• for individuals – the tax is charged by the tax authority  
 through sending the tax notification-decision by the 1 July 
 of the reporting year; an individual has to pay the tax within  
 60 calendar days from the date of receipt of this notification- 
 letter 
• for legal entities – the tax is calculated by themselves and the  
 tax return submitted to the tax authority by 1 February of  
 the reporting year. Payments are made on a quarterly basis  
 in the form of advances by the 30th day of the month  
 following the end of the reporting quarter. 

When purchasing the item of property that is subject to tax  
during the reporting year, tax is charged and paid from the date 
of emergence of title to the property. 

*Pursuant to the draft of the Law of Ukraine “On State Budget of 
Ukraine for 2013”, the minimum salary from the 1 January 2013 
will be 1147 (≈ EUR114.7)

Tax exemptions for IT-industry subjects
Starting on 1 January 2013 and lasting until 1 January 2023 (10 
years) the Tax Code of Ukraine will provide two kinds of tax 
exemptions for entities in the software industry: a reduction in 
the rate of income tax and a VAT exemption.
 
Income tax: the rate of 5% has been set (for comparison the 
“normal” rate for entities is 19%).

To benefit from this lower tax rate, the IT-industry entity must 
obtain a certificate. For this purpose the local tax service will 
provide the certificate if the entity provides a registration  
statement together with documents confirming compliance with 
the criteria mentioned below.

The entity will be able to receive the certificate if during the 
previous four quarters it met the following criteria:

• the percentage of income from carrying out an IT business is 
 not less than 70% of revenues from all economic activities  
 connected with the sale of goods, works, services 
• the original value of the entity’s basic assets and/or intangible  
 assets is more than 50 minimum wages established by law  
 on 1 January of the reporting (tax) year
• the entity has no tax debt
• there is no court resolution on the entity declaring its debtor  
 bankruptcy.

VAT: exemption from paying VAT on software supply   
operations. VAT relief will apply to the supply of the following 
software products:
• results of computer programming (operating systems, regular  
 computer programs, system administration, encryption  
 software, websites, online services)
• the cryptographic means of information protection (for  
 example, personal and open electronic keys).

The regular prices
One of the most important novelties in 2013 are changes  
concerning the determination of regular prices.

“Regular price” is the price of goods (works, services) which is 
defined by the contract parties (unless otherwise is provided by 
the Tax Code of Ukraine). Except where the opposite is proved, 
it is accepted that the regular price corresponds to market 
price.

The concept of “regular prices” is one of the methods used 
as part of the system of State regulation of transfer pricing in 
Ukraine.

The regular price shall be imposed in cases where a taxpayer 
carries out the following main operations: 
• barter operations
• operations with related persons 
• operations with taxpayers who use special taxation regimes
•	operations with taxpayers who use other rates than the base  
 rate of income tax (from 1 January 2013 the basic tax rate is  
 19%)
• operations with taxpayers who are not income tax payers  
 (except for  individuals who are not business entities)

The obligation of proving that the contract price does not  
correspond to the regular price is on the tax authority.

The diversity of methods available in determining the regular 
price (5) is an innovation for Ukraine. These are the following:
• comparable uncontrolled price 
• resale price 
• “cost plus”
• distribution of profit 
• net profit

Contributed by:
Romana Shchur, Nexia DK. Auditors & Consultants, Ukraine
romanashchur@dk.ua


